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This summary of responses to Question A cross refers to a fuller paper on damages in competition law litigation in the United Kingdom which sets out to discuss certain points in more detail.

	General Context


	

	Description of applicable legal provisions


	General common law (tort); Competition Act 1998; Enterprise Act 2002; EC Treaty and Regulation 1/2003.
See paper paragraphs 6-9
.

	Recent and foreseen changes in the provisions
	Most recent statutory changes: Enterprise Act 2002

Various damages cases before courts including Crehan and major damages claim by NHS against generic drugs manufacturers.  These cases may develop principles.



	Description of competent courts


	High Court (Chancery Division and Queen’s Bench Commercial Court).  Competition Appeal Tribunal (“CAT”) in relation to follow-on claims only.


	Current debate issues
	Is there a passing on defence? 
How do you quantify losses? 
Where is the burden/what is the standard of proving loss? 
Are exemplary damages available?  
When can you make gain-based damages claims?  
How do consumers bring claims?  
What is “significant responsibility”?  
How do “follow on” claims work in practice?
What is “significant responsibility”?
How is contribution between cartelists to be assessed?

How do we keep costs down?



	Legal system


	

	Ingredients of claim
	Proof of infringement, causation and loss.

See paper paragraphs 19-25, 46-56.


	Class actions
	“Opt out” class actions are not available.  Certain special provisions relating to consumer claims exist.

See paper paragraphs 42-45.

Opinion: There was no consensus at the CLA that “opt out” class actions were desirable.

If wide class actions were to be permitted the possibility that special remedial powers might need to be given to the courts was suggested. It was noted that in the recent OFT decision to fine private schools for fee fixing, an agreement had been reached for a small sum to be paid by way of fine and a larger sum paid by each school into a charity which would benefit those parents who had overpaid.  It was doubted that there would be power for a court to impose such an order in a private claim.

	Difficulties with claims: proof of fault
	

	Powers of judges to research evidence
	Litigation in the UK is driven by the parties.  It is they who instigate the process of ensuring documents and other evidence is gathered.  The Courts will adjudicate on disputes about the relevance or otherwise of material sought by one party from another and have powers to order disclosure.  The specialist competition tribunal (CAT) has powers to order evidence to be provided for it but it is not expected that such powers would be germane to damages claims before it.

Disclosure in the UK enables the provision of a wide range of documentation.  Indeed, a criticism of the UK litigation system is that it is unduly expensive partly by virtue of the vast quantities of documentation which disclosure can generate.



	Court/authority cooperation
	To date the domestic authorities have not sought to intervene in private damages claims although they have powers to do so.  It is not expected that they will do so save where contentious issues as to the nature of substantive competition law arise and they consider that it would assist the Court to have observations.  Even then the likelihood of intervention is low.

The question as to whether courts can order access to authorities’ files relating to infringements arising in damages claims has not yet been tested.  

Opinion: CLA considered that the availability of such material might be of benefit to the private enforcement process subject to protection of information provided by third parties to the regulator. It was noted that in cases where the damages claim “follows on” from an authority’s infringement decision, there may good arguments that there is no need to see underlying material where the decision itself is binding although it might be expected that useful quantum and causation information would be held by the regulator. Where the claim is not a “follow on” claim, there may be no authority file to interrogate.


	Leniency
	Obtaining leniency is no protection against a damages claim.  Indeed, a leniency application might be expected to render such a claim more likely since, even if the leniency application itself is not disclosed in the course of proceedings (a matter which has not yet been tested), the resulting decision based on the application may be sufficient to found a damages claim in any event.  Clearly such possibility acts as some disincentive to applying for leniency.

Opinion: It was observed that given the scale of damages claims to date there was a doubt whether the disincentive effect of damages claims was significant.  Were the rate of leniency applications to fall, it might be something which should be revisited.


	Binding nature of authority decisions
	Authority decisions are binding on the courts in damages claims based upon them.  This does not, of course, resolve any issues which may arise as to causation or quantification of loss.
See paper paragraph 19.


	Difficulties of proof
	All elements of a damages claim must be proved to the civil standard ie. balance of probabilities.  See paper paragraphs 19-20 (and re passing on defence paragraph 40).
Opinion: It was generally thought that whilst burden and standard of proof rules for an infringement should not be altered there was good reason why the position in relation to quantification of loss was different.  Given the complexities of proving loss in competition law cases, there was perhaps justification for special treatment.  Whether it was defined as “reversing the burden” or “lowering the standard” of proof, there was general approval for the idea that if a prima facie case of loss could be made out by a claimant, the burden should then be on the defendant to disprove that level of loss.  It was recognised that such an approach might require legislative intervention.


	Difficulties with claims: causal links
	

	Indirect purchaser claims
	It is considered that such claims are available however this is a matter of discussion.
See paper paragraphs 26-29 and 36-41.
Opinion: No general view was propounded.  It was felt that the position of different purchasers at different degrees of “remoteness” from the infringer(s) meant that a simple answer could not be provided.  There was no support for a “bright line” rule as exists (to some extent) in US Federal Anti-Trust law.


	“Passing on defence”
	It is considered that such a “defence” will be available however this is presently a matter of discussion.
See paper paragraphs 36-41.
Opinion: No-one suggested that such a “defence” should not be available.  Concern was expressed relating to issues of proof.


	Evaluation of injury: is court method satisfactory
	Courts can hear submissions on factual material following disclosure and the provision of witness evidence.  Witness sub poenas may be available to force witnesses to give evidence (but are rarely used).  Disclosure of documentary material (Including electronic documentation) is wide ranging. Parties can seek to submit expert evidence without any specific constraint on the nature of the expertise.  Econometric and accountancy evidence will be heard.  In preparing their reports, experts are provided with access to relevant factual material. 


	Punitive damages/multiple damages
	The question whether “exemplary damages” are available in competition cases is a question which is presently unresolved.  See paper paragraphs 62-66.
Multiple damages are not available in the UK in any type of claim (competition or otherwise).

Opinion was divided.  Some thought that exemplary damages might be a useful tool and incentive to bringing claims (especially by consumers).  However, consideration of the existing domestic law on exemplary damages led some to consider that they would be available rarely and would be of limited impact.  Others thought the discretionary nature of exemplary damages could undermine the incentive function they would otherwise perform.  Although there was no general support for multiple damages  - in particular because it was difficult to distinguish competition claims from any other civil damages claim in this regard – at least one member thought the certainty multiple damages would bring to the expectations of claimants would be valuable.
The AG’s opinion in the Manfredi  case was noted.



	Interest
	Interest will be awarded from the date of loss which is likely in many cases to be the date of breach. The award is simple interest but will be above bank base rates. 


	Practical issues

	

	Are the courts appropriate?
	Legislative provisions enable the CAT to hear follow on damages claims as well as the ordinary High Court.  The CAT is well equipped to deal with damages cases although its members may have less experience than High Court judges in dealing with causation and quantification issues.  High Court judges of the Chancery Division who can hear competition damages claims have undertaken competition law training.  It is not known whether any such training is envisaged from Commercial Court judges who can also hear such claims.
So far as we are aware there are no proposals to allow the CAT to hear damages claims which are not follow on claims.  This may be because the CAT’s principal role is as appellate tribunal from authorities’ decisions.  
Opinion: It was generally thought that the CAT should be authorised to act as a court for the hearing of competition related damages claims given its specialist expertise.  It was noted that the Enterprise Act 2002 makes provision for the possibility of the transfer of cases from the High Court where competition issues arise, the activation of these powers by secondary legislation would appear sensible.


	Costs
	The level of costs in litigation in the UK undoubtedly acts as a deterrent to going to court.  However, the expense of litigation may also encourage pre-hearing settlement and the use of alternative dispute resolution particularly in follow on cases.
Opinion: This was a matter of serious concern for all participants.  It was feared that costs of proceedings might rise as the use of economic evidence became more prevalent. 

If other changes rendered the process more efficient (for example changing the proof rules for quantum), the costs of proceedings would be likely to fall.  Equally, the likelihood of settlement without litigation might rise.

The possibility of the extension of the use of “protective costs orders” from the field of administrative law practice was something that might be useful although given the burden placed upon a successful defendant faced with such an order might be unjust.


	Other suggestions
	Concern was expressed about the lack of participation in  discussion of the issues by government.  Although the issues raised about private enforcement related most directly to private parties, the mechanisms for incentivising such claims might best be introduced by legislation.  Furthermore, government would be able usefully to assist in consideration of whether the public interest was necessarily best served by the incentivisation of  private actions.

	Specific issues

	

	Invalidity
	Judges in the High Court can declare clauses in agreements (or agreements) invalid as well as awarding damages.  In the CAT the issue does not arise since it only deals with follow on claims.
As the decision in Crehan has shown, even if you are a signatory to an unlawful agreement, you may claim damages if you are not “significantly responsible”.



	Foreign victims
	If the infringement has no connection with the UK, a damages claim could not be brought in the UK.  However, as was seen in Provimi v Aventis  where foreign parties who had suffered because of the actions of other foreign parties who had also affected persons in the UK who were bringing damages claims, all of the claims could be consolidated in the UK.
See paper paragraph 67.



	Suitability of arbitration
	Arbitration is frequently used in commercial disputes and is already widely used for dealing with competition law disputes.  As a means of efficiently and privately resolving such disputes and (potentially at least) reducing the costs of dispute resolution, it is beneficial.


	Conclusions

	

	Satisfactory nature of our regime
	Whilst the general scheme of private enforcement of competition law claims in the UK was thought satisfactory, the greatest concern expressed was in respect of the costs of litigation.  In addition, the very fact of uncertainty about issues such as the role of the passing on defence undermined incentives to enforce especially when being the “test case” could be expensive.  



	Three major difficulties
	


� Although this is stated to set out the law in relation to the United Kingdom, strictly speaking it relates to England and Wales although it is expected a similar approach would be adopted in Scotland and Northern Ireland.


� References to “the paper” are to the accompanying discussion paper.
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