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Question A: Should a competition authority enjoy an unfettered discretionary power in the context of the investigation of competition law infringements, or should its margin of discretion be subject to certain limits?

Preliminary Remark – The scope of this questionnaire is limited to infringements of Articles 81-82 EC and equivalent national law provisions. It thus does not cover (i) State Aid rules; (ii) infringements of procedural rules; (iii) infringements of merger control rules; and (iv) other competition-law related infringements.
General Questions

1.1
Please state your name and the country to which your report refers.

Maya Lester (barrister, Brick Court Chambers)
.

United Kingdom

Introductory remarks

Three general matters concerning United Kingdom law and practice are relevant to a number of the issues raised by this questionnaire, and we have therefore set them out before giving our answers to the specific questions.  These general matters concern: (A) the ways in which decisions of competition authorities in the United Kingdom may be challenged; (B) the stages of competition investigations in the United Kingdom; and (C) the “prioritisation principles” of the Office of Fair Trading (“OFT”).

A. Challenging decisions of competition authorities in the United Kingdom
Decisions of competition authorities may be challenged by an appeal to the Competition Appeal Tribunal (a specialist tribunal), if the decision in question constitutes an “appealable decision” under the Competition Act 1998.  A decision will be an appealable decision for this purpose essentially if the competition authority has made a decision (expressly or by implication) finding that competition law has either been infringed or not been infringed.  An appeal for this purpose is a full appeal on the merits. 
Any decision that is not an appealable decision for these purposes (for example, a decision to close a file on the grounds of administrative priority) cannot be appealed, but can be challenged in “judicial review proceedings” in the High Court of England and Wales or the Court of Session in Scotland.  Judicial review refers to the procedure by which any person or body with sufficient locus standi can challenge any decision of a public body, on administrative law principles.  “Decision” is construed broadly for these purposes, and may constitute an action or failure to take action.  

Proceedings by way of judicial review are more limited than appeals on the merits. The principal grounds for judicial review are that the decision under challenge is irrational, constitutes an unjustified and disproportionate interference with rights protected by the European Convention on Human Rights, violates legitimate expectations, is based on an irrelevant consideration or was taken for an improper purpose, fails to take into account relevant factors, or is procedurally flawed.  The most common remedy is an order quashing the decision in question.  Sometimes an order requiring the public body to do something (a “mandatory order”) will be granted, and (in very limited circumstances) damages may be available.  
The Courts, in exercising their powers of judicial review, are generally slow to interfere with the decisions of specialist bodies (such as competition authorities) and generally afford them a relatively wide margin of discretion, in particular where their decisions involve weighing up issues of scarce resources.  As the High Court has recently stated, “ordinarily the allocation of limited resources to the implementation of statutory duties (and the discretionary exercises that inevitably arise) is a matter left to the body with which the responsibility lies”
.

The precise margin of discretion which it is appropriate for the courts to afford the competition authorities is a matter of ongoing debate.  Some practitioners consider that the OFT’s discretion is too broad, given in particular the obstacles to the private enforcement of competition law.
In view of the distinction between appeals and judicial review proceedings, a number of cases in England have considered the issue of whether a particular decision by the competition authorities to close a file is in reality a decision as to whether competition law has been infringed (and therefore appealable), or a decision to close the file on the grounds of administrative priority (challengeable only by way of judicial review.  This issue is judged as a question of fact, as to whether in reality there has been a decision (express or by implication) as to whether competition law has been infringed, or whether the authority has abstained from taking a view either way.
There is no distinction between “formal” and “informal” decisions in the United Kingdom.  All of the decisions relevant to this questionnaire, for example decisions to open or close an investigation, are either subject to appeal (if they constitute infringement or non-infringement decisions) or (if they are any other kind of decision) are susceptible to judicial review proceedings in the manner set out above.  

The fact that all decisions are susceptible to judicial review means that there is a general duty on public bodies, including the competition authorities, to act according to the principles of administrative law set out above (rationally, consistently etc).  Even where a public body is exercising a discretion (as opposed to a duty), it is obliged to exercise that discretion according to those principles, and therefore no public body in the United Kingdom has an “unfettered” discretion in any context.  Accordingly, in taking all of the decisions that are relevant to this questionnaire, at any stage of an investigation, the competition authorities are subject to review by the courts if they act irrationally (or otherwise unlawfully), even if the decision in question is not subject to a full appeal.  

B. Competition investigations in the United Kingdom

There are three principal stages in a competition investigation under the Competition Act 1998: 

a. The stage before the competition authority (the OFT, described in answer to question 1.2 below
) has “reasonable grounds” for suspecting that there has been an infringement of competition law.  At this stage, the OFT has no specific statutory powers of compulsion (for example to require information).  It carries out its initial investigation pursuant to its general function of obtaining, compiling and keeping under review information about matters related to carrying out its functions, with a view to ensuring that it has sufficient information to take informed decisions (pursuant to section 5 of the Enterprise Act 2002).   
b. If the OFT has “reasonable grounds” for suspecting that there has been an infringement of competition law, it may open an investigation under section 25 of the Competition Act, and it may then exercise its compulsory powers (e.g. to search premises, require information) to conduct its investigation.  

c. If the OFT proposes to make an infringement decision, it must give notice of this, stating which provision it considers has been infringed, the facts on which it relies, the action it proposes, and the reasons for that action (the “Statement of Objections”), pursuant to rule 4 of the Competition Act 1998 (Office of Fair Trading’s Rules) Order 2004.  At this stage in the investigation, relevant persons may make written and oral representations and must have a reasonable opportunity to inspect the documents in the OFT’s file before the OFT takes a final decision. To some extent, the OFT is in a “prosecutorial” rather than “investigative” role at this third stage, since it is deciding whether the evidence, if uncontested, would be sufficient to establish an infringement
.
There has not been any specific judicial consideration of the meaning of “reasonable grounds” in this context, and there may be scope for argument about the meaning of this phrase and how high a threshold it imposes.  This is an important issue, not least because the OFT has no power to grant interim measures until the section 25 threshold has been crossed.  A party wishing to apply for interim relief but who does not want to wait for the OFT to cross the “reasonable grounds” threshold may however apply to the High Court
 for an interim injunction.  If however he has combined that application with a complaint to the OFT he will face a difficult hurdle in establishing the requisite “prima facie case” since the OFT will not yet have formed the view that reasonable grounds exist
.  
The questionnaire divides the inquiry into the “preliminary” and “formal” stages of an investigation.  This division does not accord precisely with the three stages set out above in relation to United Kingdom investigations.  We have taken the questions about the “preliminary investigation” to refer to stage (a), and the questions concerning the “formal investigation” to refer to stages (b) and (c), i.e. those stages after the section 25 threshold has been crossed.

C. The OFT’s prioritisation principles

The OFT has published “Prioritisation Principles”, which are available at http://www.oft.gov.uk/advice_and_resources/publications/corporate/general/oft953.  These principles are not mandated by any statutory provision, but are guidance published by the OFT explaining as a general matter how it prioritises its work.  The current principles include factors such as: the likely effect on consumer welfare, the strategic significance of a matter, the likelihood of a successful outcome, and the OFT’s resources.  
The principles are starting points which are not adhered to slavishly; they are illustrative rather than exhaustive, and other factors are considered where relevant.  In addition, the OFT will consider cases in relation to the impact they will have on its wider portfolio of cases, and has agreed with HM Treasury that it will deliver “measured benefits to consumers of five times its annual budget over the period 2008-2011
.
Their advantage is that they give the exercise of the OFT’s discretion a focus to enable some consistency of approach, and to avoid the OFT being swamped with investigations.  Some practitioners criticise the fact that the principles are drafted and applied in such a way that they result in a number of complaints not being investigated.
The High Court recently upheld the lawfulness of the OFT’s prioritisation principles in the case of R (Cityhook Limited) v Office of Fair Trading [2009] EWHC 57 (Admin)
.  The High Court confirmed that the OFT may close a file on the grounds of its prioritisation criteria, and that a decision to close a file on that basis is in principle susceptible to judicial review (although in practice it will be difficult to persuade the court that the OFT has exceeded its wide discretion to prioritise one case rather than another).. 

1.2
How many competition authorities in your country are entrusted with the task of investigating infringements of competition law? Please indicate the names of these authorities and describe their functions and the types of competition law infringements they can investigate. Please describe the institutional structure of these authorities and provide figures regarding their human and financial resources. 
The authorities
There are two specialist competition authorities empowered to investigate infringements of competition law in the United Kingdom: the OFT and the Competition Commission (“the CC”).  

In addition, there are seven sectoral regulators, which may also investigate infringements of competition law within their sector, and have powers concurrent with those of the OFT under the Competition Act.  The sectoral regulators are: the Office of Communications, the Gas and Electricity Markets Authority, the Director General of Electricity Supply for Northern Ireland, the Water Services Regulation Authority, the Office of Rail Regulation, the Director General of Gas for Northern Ireland, and the Civil Aviation Authority.
The OFT
The OFT and the sectoral regulators are empowered to investigate infringements of Articles 81 and 82 of the EC Treaty, and of the Competition Act.  In addition, the OFT may conduct investigations into particular markets, and may refer markets and mergers to the CC for further investigation under the Enterprise Act 2002 (“sectoral inquiries”). 
The OFT is a non-ministerial government department with a broad remit. It is an independent authority established by statute, and led by a Board consisting of a chairman and no fewer than four other members.
  Currently, the Board consists of a chairman, a chief executive director, two executive directors and seven non-executive members.  The OFT is also responsible for enforcing consumer law.

 
The OFT's structure is based around three main areas - Markets and Projects, Policy and Strategy and Corporate Services - each of which is led by a member of the executive management team and is made up of a number of groups.  The Markets and Projects area includes the Mergers group and the Cartels and Criminal Enforcement group, as well as the three groups that lead on the OFT's converged approach to competition and consumer law enforcement - Infrastructure, Goods and Services.  

 

The OFT's overall strategic direction, policy priorities and performance monitoring are the responsibilities of its Board.  All but the most significant operational and enforcement decisions are delegated to the executive management team, which is accountable to the Board.  

 

Because there is no formal split between the OFT’s competition and consumer work, the OFT does not have a specific budget for its competition work.  The OFT's financial resources from April 2008 to March 2011 were agreed with Her Majesty’s Treasury under the Government's 2007 Comprehensive Spending Review (CSR07).  For the CSR07 period, the OFT Settlement has been fixed at £65.7m (2008-09) (of which the OFT estimates that core competition enforcement accounted for approximately 31%, i.e. £20.3 million), £64.1m (2009-10), and £62.6m (2010-11).   
During the course of 2008, the average staff number was 638 full-time employees, which includes administrative staff.  The fact that there is no formal distinction between the OFT’s competition and consumer functions, and the fact that staff frequently move between different kinds of work during the course of a year, mean that it is extremely difficult for the OFT to provide staff figures solely in relation to its competition function.  However, the OFT estimates that its competition interventions (including casework, policy and advocacy) accounted for approximately 177 full time employees during 2008 (including administrative staff).  This does not include staff involved in general markets work, which has competition and consumer dimensions.  The figure for the OFT’s core competition staff during 2008 (i.e. excluding administrative staff) is estimated to have been 118.
The CC
The CC does not investigate Article 81 and 82 EC, but conducts investigations referred to it by the OFT, by one of the sectoral regulators, or by the Secretary of State for Business, Enterprise or Regulatory Reform.  It investigates mergers (in which undertakings will gain more than 25% market share and where the merger appears likely to lead to a substantial lessening of competition in one or more markets in the United Kingdom), markets (where it appears that competition may be being prevented, distorted or restricted in a particular market) and regulated sectors. 
The CC is run by a Council, made up of a Chairman, Deputy Chairman, non-executive members, and a Chief Executive.  It has around 50 members selected and appointed by the Government, and around 150 staff.  

1.3
Please indicate whether the investigating authorities (i) are also competent to take decisions finding, terminating and sanctioning infringements; (ii) must refer the results of their investigation to a different administrative entity which, in turn, holds the duty to decide the case, and sanction infringements or (iii) shall act otherwise (e.g. bring proceedings before a court).

The OFT and the sectoral regulators all have powers under the Competition Act to make decisions as to whether Article 81 or 82 of the EC Treaty (or the equivalent prohibitions in the Competition Act) have been infringed, and to impose penalties in respect of those infringements.  They are all “designated” as national competition authorities (“NCAs”) under Article 35 of Regulation 1/2003.  In that respect the OFT is a “prosecutor” or “enforcer” as well as an investigator of infringements.  
The OFT also has some powers under criminal law, namely the investigation and prosecution of the “cartel offence” under section 188 of the Enterprise Act, which applies only to individuals, not to companies.  The OFT shares competence with the Serious Fraud Office in this regard.

The CC (which only deals with matters referred to it – see answer to question 1.2) has powers under the Enterprise Act to take remedial action in respect of mergers and market investigations. It is not an NCA under Regulation 1/2003 and cannot make infringement decisions; if it finds evidence of an infringement of competition law it must refer the matter to the OFT.
1.4
Do competition authorities start investigations at the request of a complainant, ex officio or both? Could you estimate the respective shares of investigations upon request and of ex officio investigations?

The OFT and the sectoral regulators commence investigations either at the request of a complainant or on their own initiative.  The CC only commences investigations upon referral from another body (see answer to question 1.2). Estimates of the respective shares of investigations upon request and ex officio are not available.  
1.5.
If your country operates a leniency programme for hardcore cartel infringements: has the backlog of pending cartels cases increased since the introduction of the leniency programme? To what extent has the leniency programme reduced the number of ex officio investigations started by the competition authority?
The OFT's leniency policy was introduced at the same time as the Competition Act, which introduced financial penalties for infringement for the first time in the United Kingdom.  As a result, there is strictly speaking no 'before' and 'after' comparison. However, leniency is a key tool for the OFT in the enforcement of competition law.   The OFT received 28 leniency applications during 2008 (of which a number related to the same case, and some of which were made in parallel with an application to the European Commission).  
1.6 
Can you list the various methods of referral to the authority of your country and, where applicable, provide details of the most common referral methods (third party complaints, applications for immunity by parties to an agreement, notification of a cooperation agreement by the parties, bounties for corporate individuals, referral by an executive body (Minister, etc..), referral by another authority (authority of a third country - ECN or other - or sectoral regulator))?
The most common methods of bringing potential infringements to the OFT’s attention are complaints by third parties, by leniency applicants (which can include both undertakings and (for the purposes of the criminal cartel offence under the Enterprise Act) individuals), and by informants. There is now no procedure for notification (by alignment with Regulation 1/2003).  Under the concurrency arrangements (the Competition Act 1998 (Concurrency) Regulations 2004), cases may be referred to the OFT by sectoral regulators.  

The CC is referred complaints by one of the sectoral regulators or by the Secretary of State for Business, Enterprise or Regulatory Reform (see answer to question 1.2).
2.
The Preliminary Investigation – Procedural Issues 
2.1
Does the competition authority systematically carry out a preliminary investigation before the opening of a formal investigation? 

Yes, it does.  The following stages occur before the OFT opens a formal investigation.  This was described as the first stage in the ‘introductory remarks’ section above.
First, the Enquiries and Reporting Centre (ERC) acts as a “first screen” for complaints made to the OFT.
Next, the Preliminary Investigation Unit (“PIU”) within the OFT acts as a filter for competition-related complaints, and sifts complaints received against the prioritization principles described above.
The PIU may either issue a no further action letter or a warning letter, may refer the matter to another authority, begin a communications campaign, or, if it believes that the complaint is of sufficient priority to warrant further investigation, the PIU will refer the matter to another team within the OFT.  Complaints can be referred by the PIU to the Markets and Projects (M&P) group (i.e. to one of the Goods, Services, Infrastructure teams). Those other teams also apply the prioritisation principles when assessing whether or not to take a case forward. 

The Cartels group within the OFT operates a similar process to that described above.  The cartels hotline acts as a “first screen” for whistle blowers who have information about cartels.    Complaints are assessed against the prioritization criteria and, where appropriate, referred from the cartels hotline to the Cartels team. The Cartels team also applies the prioritization principles when assessing whether or not to take a case forward.
The OFT will then consider whether to use its Competition Act powers to start a formal investigation under section 25, or whether to issue a no further action letter or warning letter, to refer the matter to another authority, to begin a communications campaign, or to obtain informal assurances.


If so, do the interested parties (for instance, the complainant or the company under investigation, or any affected third party) know about the existence and scope of the preliminary investigation, or does it remain it completely secret?
Interested parties do not necessarily know about the existence and scope of the preliminary investigation, but sometimes a party will know about it, if, for example, the OFT involves a complainant or leniency applicant in these preliminary stages of the investigation (for example, by asking that party for information). 
2.2
What powers does the competition authority enjoy in the context of a preliminary investigation?


As explained above, the OFT does not have any compulsory powers at this stage, i.e. before it has reasonable grounds to suspect an infringement of competition law.  At the “preliminary” stage, the OFT acts pursuant to its general function of obtaining, compiling and keeping under review information about matters related to carrying out its functions, with a view to ensuring that it has sufficient information to take informed decisions (pursuant to section 5 of the Enterprise Act).   Accordingly, the OFT has no power to require information or any other action at this preliminary stage.
2.3
Must the competition authority start a preliminary investigation by means of a formal decision? If so, who is the addressee of this decision? Must the competition authority inform other bodies, entities, authorities, of its decision to launch a preliminary investigation? Is this decision published (publication of a press release, for example)? Is the press generally informed of such decisions? 
As explained above, there is no distinction between “formal” and “informal” decisions in the United Kingdom.  There is no statutory duty on the OFT to inform other bodies of a decision to launch a preliminary investigation, nor to issue a decision to any particular addressee.  However the OFT may do so as a matter of courtesy in certain circumstances.  For example, it may wish to inform a sectoral regulator of a complaint, and complainants may be involved at an early stage.  The Press are not usually informed of a decision to start a preliminary investigation.
2.4
Under which circumstances can competition authorities close a preliminary investigation? 

The OFT can close an investigation at this stage either if it concludes that there has not been an infringement of competition law, or on grounds of administrative priority, pursuant to its prioritization principles.
A decision to close a preliminary investigation does not preclude the OFT from investigating a matter further, for example if it should reassess the evidence that has been presented, should further facts come to light or should its priorities change.


Is the investigation closed by a formal decision or an informal letter? 

As explained above, there is no distinction between an “informal” or “formal” decision or letter.  A preliminary investigation is usually closed by the OFT sending a letter to any party that is aware of the investigation, such as a complainant, leniency applicant or target.  
Is the competition authority required to state the reasons for its decision to close a formal investigation? 
There is no statutory duty to state the reasons for a decision to close an investigation at this stage.  However, the OFT is required to act in accordance with the general principles of good administration  Like other public bodies, the OFT is entitled to amplify its reasons in any judicial review proceedings, but it is not permitted to add new reasons justifying its decisions ex post facto.  
Where the OFT closes a file because it has made a non-infringement decision, it does give reasons and the decision is published.
Are parties interested in the preliminary investigation (for instance, the complainant, the company under investigation or any affected third party) informed before the adoption of such decision and, where this is the case, are they given an opportunity to formulate observations? 
Interested parties are not necessarily informed before the adoption of a decision to close a preliminary investigation on the grounds of administrative priority. Interested parties may, of course, revert to the OFT with further evidence supporting a complaint.  
Is this decision made public? 
No; the OFT writes to the complainant to inform him or her of the decision to close a preliminary investigation. 
Can this decision be challenged (through appeal or annulment proceedings, for example)? If this is the case, before which authority/court and by who can this decision be challenged? What is the review standard applicable to the decision to close a preliminary investigation (marginal or extensive review)? 
See the discussion in the ‘Introductory Remarks’ section above.  A decision to close an investigation can be appealed if it constitutes a non-infringement decision.  It can be challenged in judicial review proceedings if it constitutes a decision to close a file on the grounds of administrative priority.
2.5
Can the competition authority keep the records of a preliminary investigation dormant? Could you provide an estimate of the number of dormant files pending before your authority? Can the competition authority be sued for failure to act if it fails investigate a potential infringement for too long a time?



There is no concept of keeping files “dormant” in the United Kingdom, and accordingly no procedure for keeping files dormant. 
Closed cases may be reopened if circumstances change, for example if further facts come to light.  In principle, unreasonable delay, if it amounts to a failure to act, could be challenged by way of judicial review.  



Some practitioners have expressed concern about the time it sometimes takes the OFT to reach its decisions; there are no statutory time limits for reaching decisions 
3.
The Opening of the Formal Investigation – Procedural Issues 
3.1
Must the competition authority open a formal investigation by means of a formal decision? If so, who is the addressee of this decision? Within the competition authority, which officials are ultimately competent to adopt such decisions? 
As stated above, we have taken “formal investigation” for these purposes to refer to the two stages of an investigation after the threshold set out in section 25 of the Competition Act has been crossed, namely once the OFT has “reasonable grounds” to suspect an infringement.

There is no statutory duty on the OFT to take a “formal decision” to open an investigation, and (again as explained above) there is no distinction in the United Kingdom between a “formal” and “informal” decision.  
Within the OFT, decisions are taken by the Board, or by a person or body to whom powers have been delegated in writing; the identity of that person/body will depend on the internal governance requirements of the individual investigation.   
Is this decision made public? 
There is no statutory requirement on the OFT to make public a decision to open an investigation under section 25.  As a matter of practice, the OFT does not usually make a public statement, and plainly in some circumstances the OFT will not wish to do so (for example, where a dawn raid is contemplated).  

In other circumstances it may be that the decision to open an investigation will be made public, for example: (a) if the OFT wishes to require a person to produce a document, or to enter a premises pursuant to its Competition Act powers, it must issue a notice (or warrant, if appropriate) stating the subject matter and purpose for which the information is sought or step is being taken; (b) some undertakings may be obliged to make public the fact that they are subject to an investigation (publicly listed companies may have to inform the stock exchange, for example); or (c) the OFT may confirm the launch of an investigation if the information is already in the public domain or where there are other reasons for doing so.
Can this decision be challenged, (through appeal or annulment proceedings, for example)?  If this is the case, before which authority/court and by who can this decision be challenged? What is the review standard applicable to the decision to open a formal investigation (marginal or extensive review)? 

The decision to open an investigation could in principle be challenged by way of judicial review.  Judicial review proceedings, including the relevant court, applicant, and standard of review, are discussed in the “introductory remarks” section above.
3.2
Under which circumstances can the authorities close a formal investigation? 
The authorities can close an investigation if: (a) they reach a decision finding an infringement or non-infringement; or (b) on the grounds of administrative priority.  See “introductory remarks” above.    
Is the investigation closed by a formal decision or an informal letter? 
There is no distinction between “formal” and “informal” decisions or letters.  If the OFT closes a file because it has made a finding of no infringement, it will issue a reasoned decision which is subject to appeal.  If it closes the file on the grounds of administrative priority, it issues a case closure letter, which is susceptible to judicial review.  See “introductory remarks” above.
Are the competition authorities required to state the reasons for their decision to close a formal investigation? 
The OFT is required to give reasons for a decision finding an infringement or finding that there has been no infringement.  
There is no statutory duty on the OFT to give reasons for a decision to close an investigation on the grounds of administrative priority.  However, as explained above, such a decision may be challenged in judicial review proceedings, and accordingly the OFT may give reasons in its case closure letters, which it may expand upon in any judicial review proceedings.  Again as explained above, this is limited to elucidation of the OFT’s reasons rather than the addition of new reasons ex post facto, which is not permitted.
Are the interested parties (for instance, the complainant, the company under investigation or any affected third party) informed before the adoption of such decision and, where this is the case, are they given an opportunity to formulate observations? Is this decision it made public? 
The OFT’s policy in this regard is set out in its guidance entitled ‘Involving Third Parties in Competition Act Investigations’ (OFT 451, April 2006).  This provides that when the OFT has decided provisionally to terminate an investigation before sending out a Statement of Objections (either on grounds of administrative priority or because there is no infringement), it sends complainants a letter called a Provisional Closure letter, and will consult “Formal Complainants” in all cases other than closures which fall within Article 13(1) of Regulation 1/2003 (i.e. where another competition authority is dealing with the case).  Formal Complaints are defined as persons who have submitted a written, reasoned complaint to the OFT containing certain kinds of information, who have requested “Formal Complainant status”, and whose interests are, or are likely to be, materially affected by the agreement(s) of conduct which is the subject matter of the complaint. 

A Provisional Case Closure letter sets out the OFT’s principal reasons for not taking the investigation forward, and will not necessarily address every issue raised by the Formal Complainant.  Formal Complainants are required to submit any observations within a time limit, which the OFT will consider before taking a final decision on whether the file will be closed.  Where the OFT decides to close the file, it will issue a Final Closure Letter recording its decision, explaining why any additional information has not led the OFT to change its view

Can this decision be challenged (through appeal or annulment proceedings, for example)? 
If the OFT closes a file because it has made a finding of no infringement, it will issue a reasoned decision which is subject to appeal.  If it closes the file on the grounds of administrative priority, it issues a case closure letter, which is susceptible to judicial review.  See “introductory remarks” above.
If this is the case, before which authority/court and by who can this decision be challenged? What is the review standard applicable to the decision to open a formal investigation (marginal or extensive review)? 

See “introductory remarks” above.
3.3
Can the competition authority keep the records of a formal investigation dormant? Could you provide an estimate of the number of dormant files pending before your authority? Can the competition authority be sued for failure to act if it leaves the formal investigation pending for too long a time?


See answer to question 2.5.  

4.
Substantive Criteria Governing the Initiation/Termination of a Preliminary Investigation
4.1
Does the law or the case-law lay down criteria that should guide the competition authority’s decision to initiate a preliminary investigation? Is there any formal or informal guidance in this regard?

Decisions as to whether to initiate a preliminary investigation are made on the basis of the OFT’s prioritisation principles, as explained under “Introductory remarks”.
 4.2
To what extent may a change in the prevailing economic conditions (including the emergence of an economic crisis), induce the competition authority to (i) reshuffle its sectoral investigation priorities; and (ii) recalibrate the intensity of its interventions on the basis of the competition rules (hardening or softening)?

The OFT’s prioritisation principles are intended to be sufficiently flexible to apply to different economic conditions.  They may be changed after consultation if necessary and appropriate.  

The Chief Executive of the OFT, John Fingleton, has set out the OFT’s aims in response to the current economic downturn (http://www.oft.gov.uk/news/speeches/2009/0109).  In short, the OFT would not move away from its core aim of making markets well for consumers (see this set out in the OFT’s annual plan at http://www.oft.gov.uk/about/what/annual/), and would not weaken its enforcement stance, but recognizes that the areas of intervention that best achieve its aims may vary according to economic (and other) conditions).
4.3
Does the existence of a sector-specific regulatory and institutional framework (e.g. the regulation of electronic communications) influence, in one way or another, the investigation priorities of the competition authority?

The OFT’s prioritisation principles state that the OFT will always examine whether any work is best carried out by the OFT, having regard to whether there are alternative ways of achieving the desired or similar result. 
The concurrency rules (referred to in response to question 1.6 above) provide that the OFT and the sectoral regulators will work together to agree which cases should be most appropriately be handled by the OFT and which by another sectoral regulator.  In general, an agreement or conduct which relates to the industry sector of a regulator will be dealt with by that regulator.  The general principle is that a case will be dealt with by whichever of the OFT or regulators is better or best placed to do so.
Other bodies that might, in some cases, be better placed to take particular pieces of work forward include the OFT's European counterparts (the European Commission’s Directorate General of Competition), other NCAs, or in the United Kingdom the Financial Services Authority, the Financial Ombudsman Service, the Serious Fraud Office, the Lord Advocate in Scotland, and overseas competition or consumer bodies such as the US Federal Trade Commission and the Canadian Competition Bureau.

4.4. 
Does the competition authority have to give reasons for the opening or closing of a preliminary investigation?

This has already been covered by answers given above.
4.5
Does the law or the case law lay down the criteria that should guide the authorities' decision to close or discontinue a preliminary investigation (or, in the alternative, the decision to open a formal investigation file)? Is there any formal or informal guidance in this regard? 


The only statutory requirement is the threshold for opening a formal investigation set out in section 25 of the Competition Act and discussed above.  All other decisions are taken in accordance with the prioritization principles.

4.6
What are those criteria? To what extent are they discretionary? If so, how is discretion defined in your country? Does your national law distinguish between a discretionary and an arbitrary decision, or similar? 

The OFT’s current prioritisation principles, and the limits on discretionary power, are set out above in the “introductory remarks” section.  

4.7
What are the limits to any such discretionary powers? 

Ditto

5.
Substantive Criteria Governing the Opening/Termination of a Formal Investigation Procedure
5.1
Does the law or the case-law provide for criteria that should guide the competition authority’s decision to start a formal investigation? Is there any formal or informal guidance in this regard?


See above; the legal threshold for opening a “formal investigation” is contained in section 25 of the Competition Act.
5.2
Must the competition authority open or close a formal investigation procedure in all circumstances? 


No.  There is no positive duty on the OFT to investigate (although it must act reasonably and in compliance with its public law duties in considering whether to do so, as explained above).    
5.3
Must the competition authority provide reasons for opening or closing a formal investigation procedure? 

There is no statutory duty to give reasons for opening an investigation under section 25, or for closing a formal investigation.  There is a statutory duty to give reasons for issuing a “statement of objections” (summarized in the “introductory remarks” section above), and for issuing a final infringement decision.  Reasons in respect of other decisions which are subject to judicial review are discussed above. 


What is the rationale behind the opening of the formal investigation procedure (evidence gathered is deemed sufficient, priority-setting, etc.)? 

The threshold is set out in section 25.  Opening an investigation under section 25 triggers the OFT’s compulsory powers in respect of information gathering.

5.4
Does the law or the case-law provide for criteria that should guide the competition authority’s decision to close or discontinue a formal investigation procedure? Is there any formal or informal guidance in this regard?


Answered above.
5.5
What are those criteria? To what extent are they discretionary? If so, how is discretion defined in your country? Does your national law distinguish between a discretionary and an arbitrary decision, or similar? 


Answered above. 

5.6
What are the limits to the competition authority’s discretionary powers? 


Answered above
5.7.
Can the competition authority close formal investigations by taking positive decisions that declare the competition rules inapplicable, whether by formal decision or through sui generis acts  (guidance letters, etc..)? Has the competition authority ever made use of this possibility?
Yes, the OFT may declare that the competition rules are inapplicable in particular cases, and has done so on a number of occasions in non-infringement decision. 
The OFT may offer confidential informal guidance to undertakings on the application of EC and UK competition law on an ad hoc basis, but such advice is not binding.  

In specific cases that raise novel or unresolved questions of law, it may be possible to obtain fuller written guidance from the European Commission in the form of a Guidance Letter, or from the OFT in the form of an Opinion.  However, this will be exceptional. The OFT will consider a request for an Opinion only where the following three conditions are fulfilled:

(a) there is no sufficient precedent in EC or UK law;

(b) there is a need for a published Opinion, for example because of the economic importance for consumers of the goods or services affected by the agreement or conduct in question or because of the scope of the investment related to the agreement or conduct;

(c) it is possible to provide an Opinion without the need for substantial further fact-finding.

Any Opinion given by the OFT is published on its website.  The OFT has published only one Opinion to date, providing guidance on the legality of newspaper and magazine distribution agreements, which indicates that current arrangements for newspapers may be better placed to benefit from competition law exemption than those for magazines (see: http://www.oft.gov.uk/news/press/2008/122-08)
6.
Negotiated Termination of Proceedings – Settlements and Commitments
6.1
Does your national legal order provide for the negotiated termination of investigation proceedings?


The Competition Act (sections 31A-E) provides rules for undertakings to provide commitments.  
There are no statutory rules providing for settlements. However, the OFT has begun a practice of offering to settle cases where it considers it appropriate (see below).
6.2
Is such a system of negotiated termination of proceedings based on (i) the adoption of a formal decision finding an infringement with a discounted fine in exchange for a guilty plea (so-called “settlement” procedure); (ii) the adoption of a decision terminating proceedings (no finding of infringement) in exchange for certain commitments previously negotiated with the authority (so-called “commitments” decisions); (iii) both; or (iv) other?

Both settlements and commitments are possible in the United Kingdom.  
In a settlement, the OFT adopts a formal decision finding an infringement with a discounted fine in exchange for a full admission of the infringement and certain procedural cooperation.  Settlements are flexible, and may be issued pre-statement of objections or post-statement of objections.

If the OFT accepts commitments, it terminates its investigation, and no infringement (or non-infringement) decision can be made, financial penalties imposed or directions given in relation to the agreement or conduct which was the subject of the investigation.

6.3
What are the requirements and limits for such negotiated termination? What is the authorities’ margin of discretion to accept or refuse to engage in either of these negotiated termination procedures? 


The OFT has the discretion (subject to judicial review) to decide which cases may be suitable for settlement or commitments.  An undertaking does not have the right to enter into settlement or commitment discussions, nor is it under any obligation to do so – the processes are voluntary.  There are no statutory rules pursuant to which settlement is assessed and agreed.  
The legal framework for commitments is set out in sections 31A-E of the Competition Act.  The OFT  has issued guidance on commitments which sets out the legal framework and procedure for commitments and gives companies guidance as to when commitments are likely to be acceptable to the OFT 407: Enforcement (December 2004).  The OFT is likely to accept commitments where those concerns are readily identifiable, are fully addressed by the commitments offered, and are capable of being implemented effectively and, if necessary, within a short period of time.  The OFT will not (other than exceptionally) accept commitments in cases involving secret cartels, including price-fixing, bid-rigging, output restrictions or quotas, and market sharing, nor in cases involving serious abuse of a dominant position.
A person who has given commitments to the OFT may appeal to the Competition Appeal Tribunal against an OFT decision not to release, or to release, commitments (pursuant to sections 46(3)(g) and (g) of the Competition Act).  Third parties may appeal a decision by the OFT to accept, materially vary or release commitments, if they have a sufficient interest in the decision (sections 47(1)9c) and (2) of the Competition Act).  The Tribunal applies judicial review principles in these cases, which are accordingly not full appeals.
6.4
In the context of a procedure leading to the negotiation of commitments, what types of remedies may the parties offer to eradicate concerns of unlawful agreement and/or abuse of dominance (behavioral and/or structural)? Can you please provide an overview of the record of your competition authority in the field of commitments decisions?

The OFT has adopted only two commitments decisions.

The first commitments decision of the OFT involved Associated Newspapers Limited (“ANL”): http://www.oft.gov.uk/advice_and_resources/resource_base/ca98/decisions/anl.  This undertaking published a free morning newspaper that was distributed in London at train and underground stations.  ANL also held the rights to afternoon and evening distribution slots at the stations, although it did not publish a free evening newspaper.  The OFT considered that ANLs afternoon and evening distribution slots had the effect of potentially foreclosing the market by preventing other publishers from launching a competing, free evening newspaper in London.  ANL offered commitments of a five year duration to address these concerns:
(a)
unconditionally and irrevocably to give up exclusive rights to both slots; and 



(b)
to allow third parties access to distribution racks and promotional space.


The second commitments decision of the OFT involved TV Eye, an undertaking that provided services to its owner/member broadcasters regarding the sale of advertising airtime to media agencies (see: http://www.oft.gov.uk/news/press/2005/93-05) The OFT was concerned that the arrangements that TV Eye had with its owner/member broadcasters allowed broadcasters collectively to agree some of the terms and conditions of sale of advertising airtime to media agencies, rather than negotiating individually with the agencies. TV Eye offered commitments of a three to four year duration to address these concerns in the following form:
(a)
In order to encourage market entry and competition, TV Eye agreed to replace its detailed registration process for agencies with a simple verification process limited to establishing two facts necessary to meet statutory conditions for deduction of commission for qualifying revenue;
(b)
TV Eye agreed to abolish its credit list (whereby TV Eye decided on behalf of broadcasters whether an agency met the credit criteria) so that agencies could negotiate individually with agencies on terms of credit.  TV Eye limited itself to collecting certain financial data and the data was to be supplied to individual broadcasters on request so that they could make their own independent decision as to the creditworthiness of an agency.  Only broadcasters making individual requests for further information would receive that further information;
(c)
TV Eye agreed to reduce the scope of information provided to broadcasters;
(d)
Sales directors of broadcasters were no longer to be on the board of TV Eye, thus reducing the risk of confidential information being shared; and
(e)
TV Eye agreed to impose a single form of financial security (bank guarantee) in the event that an agency failed to meet credit arrangements was removed, so as to allow for greater individual negotiation as to credit risk.


When TV Eye withdrew from the relevant business, the OFT released it from its commitments (see http://www.oft.gov.uk/news/press/2006/58-06).
6.5
In the context of a procedure leading to the negotiation of commitments, does the decision to accept commitments limit the competition authority’s subsequent freedom to re-open proceedings? How does the competition authority ensure compliance with its commitments decisions (e.g. reporting obligations, etc.)?


Pursuant to section 31B of the Competition Act, once the OFT accepts commitments, the OFT’s investigation ceases and it may not issue a decision in relation to the agreement or conduct which was the subject of the commitments.


However, if the OFT has accepted commitments in relation to certain of the competition concerns it has raised with the parties but not others, the OFT may continue to take action in relation to those concerns that are not addressed by the commitments.


In addition, the OFT may continue the investigation, make a decision or issue directions subsequent to accepting commitments, if the OFT has reasonable grounds for:

(a) believing that there has been a material change of circumstances since the commitments were accepted;

(b) suspecting that a person has failed to adhere to one or more of the terms of the commitments; or

(c) suspecting that information which led it to accept the commitments was incomplete, false or misleading in a material particular.

If the OFT goes on to make a decision or issue directions in such circumstances, the commitments are treated as released from the date of the decision or directions.
The OFT monitors compliance with commitments.  A monitoring mechanism is set out in each commitments decision and is tailored to what is appropriate in the circumstances of the commitments that have been offered.
6.7 Is the decision to negotiate the termination of proceedings made public?
Settlement and commitment discussions take place on a confidential basis.  The outcome of such discussions (where successful) is recorded in a detailed public statement, including the settlement figure. 
6.8
To what extent must the final decision be reasoned in the context (i) of a settlement procedure; and (ii) of a commitments procedure? Is the final decision published and, if so, does it provide an accurate, and exhaustive, factual and legal analysis?

In every settlement case, the OFT issues a fully reasoned infringement decision.  This is necessary as a matter of law, where a penalty is imposed, for the purposes of actions for damages which follow on from infringement decisions, and for the purposes of appeals against infringement decisions.

Where the OFT proposes to accept commitments, it consults with those persons whom it considers are likely to be affected, providing a summary of the case and setting out the proposed commitments, the purpose of the commitments and the way in which they meet the OFT’s competition concerns.  If accepted, the OFT’s fully reasoned commitments decision and the binding commitments are published by the OFT.   
6.9
To what extent can such decisions be challenged, by whom and on what grounds? What is the review standard applicable to such decisions (marginal or extensive review)? Have such decisions already been challenged? Can you give an overview of the key judgments in this area?

Settlements:  OFT decisions to agree, or not to agree, to settle may be challenged by way of judicial review.  

An OFT decision not to accept commitments may likewise be challenged by way of judicial review before the High Court.  In addition, as set out above, a person who has given commitments to the OFT may appeal to the Competition Appeal Tribunal against an OFT decision not to release, or to release, commitments (pursuant to sections 46(3)(g) and (h) of the Competition Act): on these appeals, however, the Tribunal applies judicial review principles and does not provide an appeal on the merits
.  Third parties may appeal to the Competition Appeal Tribunal against a decision by the OFT to accept, materially vary or release commitments, if they have a sufficient interest in the decision (sections 47(1)(c) and (2) of the Competition Act): again, the Tribunal applies judicial review principles in such cases
.
6.10
Negotiated procedures are often said to generate significant administrative efficiency benefits. Can you provide figures of the average duration of (i) settlement and (ii) commitments procedures, as opposed to conventional antitrust procedure?

This data is not available; the cases in which the OFT has agreed settlements with certain parties are ongoing (since settlements have not been agreed with all parties).  
7.
Sector Inquiries
7.1
Does your law establish a sectoral inquiry procedure which targets certain branches of industry as a whole? Which authority is competent to conduct a sectoral inquiry?


The OFT may undertake market studies in order to uncover problems in particular sectors. The OFT may identify a competition concern that could lead to an investigation under the Competition Act.  The OFT may make a Market Investigation Reference to the CC, as explained in response to question 1. 

Typically, however, the OFT does not carry out market studies in order to identify problems under the Competition Act.  Market studies are not comparable to the Commission’s sector inquiries (e.g. the energy sector inquiry) - unlike the Commission’s sector inquiries, market studies are not intended to uncover infringements of competition law.
The OFT has completed market studies in a wide variety of areas; see: http://www.oft.gov.uk/advice_and_resources/resource_base/market-studies/completed/ .  It is currently undertaking market studies in relation to Isle of Wight ferry services, home buying and selling, local bus services, personal current accounts in the UK, sale and rent back and Scottish property managers.
The initiation of a market study is discretionary, except in relation to “super complaints” provided for in section 11 of the Enterprise Act.  A super complaint is a complaint by a designated consumer body by the OFT, that any feature of a market in the United Kingdom for goods and services is or appears to be significantly harming consumer interests.  The OFT must respond within 90 days (one of the few mandatory time limits on the OFT).

Given that the scope of this questionnaire is limited to Articles 81 and 82 and national competition law, the following questions are therefore not applicable in the United Kingdom. 

7.2
Are there mandatory criteria for the initiation of a sectoral inquiry? What is the margin of discretion of the authority when it comes to the launching of a sectoral inquiry (for example, does it have to carry out an ex ante impact study)? Can the decision to open a sectoral inquiry be challenged (through appeal or annulment proceedings, for example)? If this is the case, before which authority/court and by who can this decision be challenged? What is the review standard applicable to such decisions (marginal or extensive review)? 

7.3
Can you indicate which sectors have so far been the subject of such inquiries and, if so, whether it is possible to draw general conclusions as to the markets that are prone to be subject to a sectoral inquiry?

7.4
What powers of investigation does the competition authority have within the framework of a sectoral inquiry? Do companies have to comply with measures taken pursuant to an inquiry?

7.5
What types of measures does the competent authority take upon completion of a sector inquiry (publication of reports, adoption of formal decisions, remedial orders, legislative/regulatory proposals, etc.)? In practice, have sector inquiries in your country been followed by public intervention, be it on the basis of the competition rules, or on other grounds? 
7.6
Could you identify the main practical shortcomings/advantages of sector inquiries for firms and their counsels, as well as for competition authorities? 

*

*
*
� We are extremely grateful to Ruth Ashworth, Deputy Director of Competition Policy at the Office of Fair Trading, for her assistance with this report.  The views expressed in the report are not to be taken as representing the views of the OFT.


� R (Cityhook Limited) v Office of Fair Trading [2009] EWHC 57 (Admin), para 88: http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Admin/2009/57.html&query=cityhook&method=boolean. See to similar effect paras 163-165 of the judgment.


� It should be noted that the OFT has concurrent powers with the sectoral regulators – see question 1.2 below.


� The Competition Appeal Tribunal made this point in considering the various stages of the OFT’s role in Claymore Dairies v OFT [2003] CAT 18


� Court of Session in Scotland (and in Scotland an injunction is referred to as an “interdict”).


� This issue arose in a recent case: AAH & Ors v Pfizer & UniChem [2007] EWHC 565 (Ch): http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Ch/2007/565.html&query=pfizer&method=boolean


� Pursuant to a “Performance Framework” agreed with HM Treasury under the OFT’s Comprehensive Spending Review 2007 (CSR07) (April 2008 to March 2011).  This is annexed to the OFT’s Annual Plan 2008-09: � HYPERLINK "http://www.oft.gov.uk/shared_oft/about_oft/ap09/ap09.pdf" �www.oft.gov.uk/shared_oft/about_oft/ap09/ap09.pdf�


� http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Admin/2009/57.html&query=cityhook&method=boolean


� Schedule 1, paragraph 1 of the Enterprise Act 2002.


� The OFT can only prosecute for the cartel offence in England and Wales.  In Scotland the OFT can investigate the offence but prosecutions are brought by the Lord Advocate.


� Schedule 8 to the Competition Act 1998, paragraph 3A.


� ibid
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