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Question 1 – “Do you have any comments on the suggested interpretation of the Directive’s requirement regarding the “inalienability” of resale right?

No comments

Question 2 – “Do you agree that the Euro 3,000 threshold is correct?”

It is noted that Member States can decide the threshold or minimum sale price above which the right must apply, although this cannot exceed Euro 3,000.  To reduce the effect on the UK art market the threshold should be set at Euro 3,000: this is what the UK Government proposed for and gained at the time the Directive was under negotiation.

The royalties are based on bands:

4% (or 5% if Member State chooses) for the portion of the sale price up to Euro 50,000;

3% for the portion of the sale price from Euro 50,000.01 to 200,000;

1% for the portion of the sale price from Euro 200,000.01 to 350,000;

0.5% for the portion of the sale price from exceeding Euro 350,000 to 500,000;

0.25% for the portion of the sale price exceeding Euro 500,000

The UK should also choose the lower 4% rate for the first royalty band to minimise the economic impact of the right.

It is also noted that based on the cost of £30 (Euro 44; £1 = 1.47 Euro) per transaction on art dealers to administer the right (which is likely to be on the low side as this is based on an old compliance cost estimate carried out by the DTI in 1996) and assuming a collecting society charges 25% commission to collect (the current rate for DACS) then for a Euro 1,000 sale, if the resale royalty is set at 5% and the threshold is Euro 1,000, the artist would receive Euro 50 less Euro 12.50 = Euro 37.5, compared with a total cost to administer the right of Euro 12.50 plus 44 = Euro 56.50.  So the cost of administration considerably exceeds the sums received by the artist.

If the rate is set at 4% and the threshold at Euro 3,000 the artist would receive Euro 90 after deducting a 25% collecting society commission, with a total administration cost of Euro 74 split Euro 30 collecting society, Euro 44 dealer.  This calculation therefore argues in favour of the highest threshold and lowest rate in order to ensure that the administration costs do not exceed the proceeds from the exercise of the right.

· Recommendation: the royalty should only be payable on sales over Euro 3000 in value and at an initial rate of 4%

Question 3 – “Should we allow authors who are non-EU nationals but are habitually resident within the UK to enjoy resale right?”

Artists who are not European nationals are only entitled to the right if their home state permits European Union nationals to also benefit from the resale right.  The European Commission is to publish an indicative list of third countries which fulfil the condition for reciprocity: the Commission should be pressed to provide this list before 1 January 2006.

The UK, along with other Member States, has the option to treat artists who are not nationals of a Member State but who have their habitual residence in that Member State in the same way as their own nationals for the purposes of the resale right.  To avoid complexity and difficult arguments about residence it would be better if the UK relied purely on nationality in determining the entitlement of an artist to the right.

· Recommendation: habitual residents of the UK (non EU nationals) should not be entitled to the right.  The European Commission must be pressed to publish a final list of countries where there is reciprocity as soon as possible

Question 4 – “Should we provide optional or compulsory collective management of resale royalties?”

Member States may permit or require artists’ and other collecting societies (e.g. in the UK the Design and Artists’ Copyright Society (DACS)) to administer the right.  The Directive requires that this must be done in a transparent and efficient manner.  Member states must also ensure that amounts intended for authors who are nationals of other Member States are collected and distributed.

The UK Government is considering imposing mandatory collective management.  It is noted that there are very few examples in UK copyright law of compulsory collective management. Regulation 15 is modelled on that for cable re-transmission right under the Satellite & Cable Directive (Directive 93/83) (as set out in Section 144A Copyright, Designs & Patents Act 1988 (CDPA)).  Cable retransmission right and droit de suite are completely different rights.  It would set a precedent for the administration of other rights if the UK were to mandate compulsory collective management for droit de suite.

It is also noted that the Copyright, Designs and Patents Act 1988 currently has no provisions which would allow the Copyright Tribunal (for example) to examine the costs of the relevant collecting society and the percentage commission deducted from the royalty to cover the collecting society's costs.  Full transparency is necessary – this is required of Member States by Recital 28 of the Directive.  For example the artists' collecting society DACS currently charges 25% commission to reflect its costs (other UK collecting societies typically charge fees of 10-15% – in other countries the commission charged for droit de suite administration varies from 10-30%)
.  If the UK Government decides to introduce compulsory collective management then the UK must have full regard to Recital 28 of the Directive and place express obligations of transparency and efficiency backed up by statutory regulation (e.g. by the Copyright Tribunal) on any collecting society handling droit de suite.

The effect of making collective management of the right compulsory would also:

· eliminate the opportunity for the art market and those entitled to the right (in particular artists with whom dealers frequently have long term arrangements) together with any relevant collecting societies to work together to develop market-based solutions to the collection of droit de suite;

· restrict the freedom of individual artists to make their own arrangements to collect the right.

Finally, the European Commission is in the process of reviewing the management of copyright and related rights (COM (2004) 261 Final).  

Before mandating compulsory collective management it would surely be sensible for the UK (a) to wait for the outcome of the European Commission’s work to ensure any arrangements with regard to droit de suite are consistent with EU copyright policies and competition law and (b) to gain experience of how the market reacts to the right and what market-based solutions to collecting the right can be developed in the absence of state intervention.

· Recommendation: there should be no compulsory collective management initially.  The situation should be reviewed in light of EU legislative developments in the area of collecting societies and practical experience of the operation of the new right in the UK.

Question 5 –“Do you agree that the approach to jurisdiction is correct?”

Regulation 10(3)(b) provides that the right will apply:


· Where the contract of sale is made in the UK; or

· Where the business of the seller or their agent (e.g. a dealer) in dealing in works of art is carried on by the seller or agent “from an establishment in the United Kingdom.”  This would potentially catch UK dealers selling works abroad in the course of their UK business (for example at an art fair).

It can be argued that the drafting of Regulation 10(3)(b) goes beyond the scope of the Directive and is unworkable.  Droit de Suite is part of copyright law (see Recitals 1 and 4 of the Directive) and is therefore a territorial right.  It must be the case that it only applies where the sale takes place in the UK.  There is no justification in the Directive’s text for extending the scope of the Directive to cover sales which take place outside the UK, as is currently proposed in draft Regulation 10(3)(b) (indeed the Directive is silent on this whole area).  

The use of a “contract of sale” test is also problematic as English law has two different rules for deciding this (postal rule/instantaneous communications rule), so legal advice will be needed to come to an answer each time and even then the position remains unclear for internet sales, which is the evil the Regulations appear to be trying to address.

· Recommendation: The use of a single test – “when the sale takes place in the UK” would be consistent with the Directive and provide sufficient legal certainty
.

Question 6 – “Do you wish to make any other comments?”

Background

Artists’ resale right (droit de suite) has been introduced as an internal market harmonisation measure, despite opposition throughout by the UK Government.  In commenting on the draft implementing Regulations from an IP and competition law perspective the objective is to ensure that the introduction of the Regulations has the least adverse economic effect on the UK art market, which accounts for over half of the entire EU market, whilst at the same time ensuring that artists benefit from the right in accordance with the Directive.

It must be stressed that the Directive is a harmonisation measure – droit de suite is new to UK law.  It is stated UK government policy that the UK should not seek to "gold plate" nor try to enhance what the Directive says: the objective must be to harmonise UK law in a legally certain manner consistent with the Directive.
  In summary the Directive requires the UK to give artists and their estates a right to a royalty on a sliding percentage basis of the sale price (4 or 5% - 0.25%) where their work is resold (except for private sales where no art market professional is involved).

The need for the UK to take advantage of the options built into the Directive

The UK is able to take advantage of a number of options in how it implements the Directive - these are noted below, in addition to what is noted in our responses to Questions 2, 3 and 4 above.  The UK Government should adopt these options in order to implement the Directive in the most favourable way to the UK economy and to reflect the concessions the UK gained during the European legislative debate on the Directive.

The need for further clarification and guidance

In addition there are uncertainties regarding the legal effect and scope of a number of the key provisions of the Directive.  For example, it needs to be clear precisely what sorts of works of art are covered (Applied art?  Limited edition works?), how the resale price "net of tax" will be calculated in practice, etc.  The Patent Office should either clarify the intention when it drafts the implementing law or at the very least provide clear guidance on these areas in advance of the Directive becoming law in the UK.

The need to implement on time

In order for the UK to take advantage of the derogations in the Directive it appears imperative that the UK must implement the Directive on time – see recent case law on this area, Oakley Inc v Animal Limited and others [2005] EWHC 210 (Ch).

Protecting the primary art market in the UK

Member states are able to exclude sales from the application of the right where the seller has acquired the work directly from the artist less than three years before that resale and where the resale price does not exceed Euro 10,000.  The UK should take advantage of this exception to protect those dealers who buy direct from artists and/or promote their recent work and so bear considerable risk in selling, advertising and marketing the artist’s work – they are important to the success of new artists and cultural production in the UK.

· Recommendation: as the Patent Office appears to accept, the right should not apply where the seller has acquired the work directly from the artist less than three years before that resale and where the resale price does not exceed Euro 10,000.
Term of protection of resale right/implementation

The right lasts for the duration of the copyright term i.e. until 70 years from the death of the artist.  It must be implemented by 1 January 2006.  As far as the UK is concerned (as well as for other Member States which do not currently have the right, as of 13 October 2001), the right need not come into force until 1 January 2010 with a possible further extension to 1 January 2012, in respect of those entitled to the royalty following the artist’s death.

The UK must take advantage of this derogation so that the right will only be available to living artists until 1 January 2010 at the earliest.  The UK should also consider whether at this stage the date for bringing the right in for dead artists should be extended to 1 January 2012.

· Recommendation: the UK must ensure the right does not come into effect for the estates of dead artists until 1 January 2010 at the earliest

The sorts of works of art that attract the right

The Directive (Article 2(1)) applies the right to “original works of art” which are defined as follows:
“An original work of art means works of graphic or plastic art such as pictures, collages, paintings, drawings, engravings, prints, lithographs, sculptures, tapestries, ceramics, glassware and photographs, provided they are made by the artist himself or are copies considered to be original works of art.


Also within this definition are copies of works of art made in limited numbers by the artist himself or under his authority.  This is on the basis such copies will normally have been numbered, signed or otherwise duly authorised by the artist.”

The definition in Article 2 (1) of the Directive is not precise.  This is a difficult area, particularly for applied art.  It is noted that the draft Regulations do not follow the language of the Directive (see in particular Regulation 11) as they incorporate the broader concept of artistic works which includes "works of artistic craftsmanship," which definition is by no means the same as "works of graphic or plastic art" as stated in the Directive.  For example, hand woollen knitted sweaters and knitted fabric produced by using a computer, jewellery, furniture, stage sets, and prototype garments are all arguably “works of artistic craftsmanship” under UK and Commonwealth copyright law and these items can in no sense be considered "works of graphic or plastic art." 
· Recommendation: The Regulations should use the definition in Article 2(1) of the Directive in order to define the subject matter of droit de suite
� See Clare McAndrew and Lorna Dallas-Conte, Implementing Droit de Suite (Arts Council England 2002) at 47 and 64.


� This was also the approach taken by the German Supreme Court in the Joseph Beuys case (1991: I ZR 24/92 [1994] GRUR 798, comment [1995] 4 EIPR D-94) (a case which is important in the development of EU harmonisation of this area).


� In 2003 the UK Art Market accounted for 54% of sales of modern & contemporary art in the EU (to which the Directive primarily applies) and 24% of the global market with sales at approx €273,600,000 (see The Modern and Contemporary Art Market, A study by Kusin & Company published by The European Fine Art Foundation (TEFAF). 


� See in particular Cabinet Office’s Regulatory Impact Unit’s guidelines, ‘Transposition guide: how to implement European directives effectively’ (2005) at 3.13 and 3.18.


� The derogation is important for the British art market as the main impact of the resale right falls on the market for the works of deceased artists (the resale right extends to 70 years after the artist’s death and is payable to their heirs).  The European Fine Art Foundation (see note 1 above) has found that if the resale right had been collected on all eligible auction sales throughout the EU in 2003, the heirs of dead artists would have received 81% of the proceeds.  In the UK in 2003, the total value of auction sales for the work of artists who had died within 70 years was €228,782,518 and for living artists it was €48,172,424 (an 83%/17% split).
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