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BEGIN AT THE BEGINNING 

1. The classic definition of an object infringement, still cited to this day, is to be found in Case 56/65 Société Technique Minière  (“STM”) [1966] ECR 235 at 249:

“Finally, for the agreement at issue to be caught by the prohibition contained in Article 85(1) it must have as its “object or effect the prevention, restriction or distortion of competition within the Common Market.

The fact that these are not cumulative but alternative requirements, indicated by the conjunction “or”, leads first to consider the precise purpose of the agreement, in the economic context in which it is to be applied. This interference with competition referred to in Article 85(1) must result from all or some of the clauses of the agreement itself. Where, however, an analysis of the said clauses does not reveal the effect on competition to be sufficiently deleterious, the consequences of the agreement should then be considered and for it to be caught by the prohibition it is then necessary to find that those factors are present which show that competition has in fact been prevented or restricted or distorted to an appreciable extent.” (Emphasis added.)
2. In STM, the ECJ expressly rejected a formalistic approach by reference to categories of agreements. It held:
a. (at 248) “Thus as Article 85(1) is based on an assessment of the effects of an agreement from two angles of economic evaluation, it cannot be interpreted as introducing any kind of advance judgment with regard to a category of agreements determined by their legal nature...”.

b. (at 250) “The competition in question must be understood within the actual context in which it would occur in the absence of the agreement in dispute. In particular it may be doubted whether there is an interference with competition if the said agreement seems really necessary for the penetration of a new area by an undertaking. Therefore, in order to decide whether an agreement containing a clause “granting an exclusive right of sale” is to be considered as prohibited by reason of its object or of its effect, it is appropriate to take into account in particular the nature and quantity, limited or otherwise, of the products covered by the agreement, the position and importance of the grantor and the concessionaire on the market for the products concerned, the isolated nature of the disputed agreement or, alternatively, its position in a series of agreements, the severity of the clauses intended to protect the exclusive dealership or, alternatively, the opportunities allowed for other commercial operators in the same products by way of parallel re-exportation and importation.” (Emphasis added.)
3. The ECJ therefore did not adopt a per se approach based on the type of agreement. Some degree of contextual economic analysis was required to establish an object restriction. This was borne out by the approach adopted in Joined Cases 56 & 58/64 Consten and Grundig [1966] ECR 299 at 342-343
 in which the ECJ conducted an “abridged” assessment of the contract at issue in its economic and legal context in order to establish the existence of a restriction, whilst also stating that, 
“for the purpose of applying Article 85(1), there is no need to take account of the concrete effects of an agreement once it appears that it has as its object the prevention, restriction or distortion of competition.”
4. There is a tension inherent in these judgments which has bedevilled the approach to object infringements ever since: given the distinction between object and effect infringements, how much and what sort of analysis is necessary to establish an object restriction?
A WORKABLE COMPROMISE? 
5. In spite of the emphasis on the need for some degree of economic analysis in STM, over the years a practical compromise arose whereby, in effect, certain types of agreement were considered to be object restrictions, absent special circumstances.

6. For example, in Joined Cases T-374/94 etc European Night Services [1998] ECR II-3141, the CFI held (at para 136):

“ Before any examination of the parties' arguments as to whether the Commission's analysis as regards restrictions of competition was correct, it must be borne in mind that in assessing an agreement under Article 85(1) of the Treaty, account should be taken of the actual conditions in which it functions, in particular the economic context in which the undertakings operate, the products or services covered by the agreement and the actual structure of the market concerned (judgments in Delimitis, cited above, Gottrup-Klim, cited above, paragraph 31, Case C-399/93 Oude Luttikhuis and Others v Verenigde Coöperatieve Melkindustrie [1995] ECR I-4515, paragraph 10, and Case T-77/94 VGB and Others v Commission [1997] ECR II-759, paragraph 140), unless it is an agreement containing obvious restrictions of competition such as price-fixing, market-sharing or the control of outlets (Case T-148/89 Tréfilunion v Commission [1995] ECR II-1063, paragraph 109). In the latter case, such restrictions may be weighed against their claimed pro-competitive effects only in the context of Article 85(3) of the Treaty, with a view to granting an exemption from the prohibition in Article 85(1).”
7. This approach is reflected in the analysis in Whish, Competition Law (6th ed., Oxford), which reflected the law as at 12 March 2008. Whish suggested (at p.118) that it might be helpful to think of the position in terms of two boxes, an “object box” and an “effect box”, whereby:
“Article 81(1), as interpreted by the Community Court, allocates particularly pernicious types of agreement that are overwhelmingly likely to harm consumer welfare to the object box...This is done as a matter of policy: certain agreements are so clearly inimical to the objectives of the Community that they can be permitted only where they can be shown to satisfy the requirements of Article 81(3). In all other cases, however, the lawfulness of an agreement under Article 81(1) must be tested according to its anti-competitive effects and this...requires a wide-ranging analysis of the market.”
8. On this basis, Whish was able to suggest that the “object box” could be depicted as follows:
	Horizontal agreements
· to fix prices

· to exchange current or future price information

· to share markets

· to limit output

· to limit sales

· for collective exclusive dealing

Vertical agreements 
· to fix minimum resale prices

· to impose export bans




9. A similar analysis was adopted in Bellamy & Child, European Community Law of Competition, (6th ed, Oxford) at para 2.097. 

10. Whish however accepted that this “presentation of the position slightly oversimplifies the law” because even these categories of agreement, might in particular circumstances, not constitute object restrictions. 
11. On this basis, the essential approach was therefore that certain categories of agreements would be considered to be object restrictions, unless exceptionally this was not justified in light of the particular legal and economic context of the case.
12. One of the factors underpinning this approach may have been the desire to distinguish between object and effect restrictions. On one hand, a formalistic approach was adopted to object restrictions which did not generally require any degree of economic analysis, on other hand, an effect restriction could only be established by rigorous economic analysis. The “category” approach to object restrictions also had the benefit of simplicity of application. If one was considering one of the recognised categories, then, except in exceptional circumstances, one would know that there was an object restriction.

AN UPSTART 
13. The judgment of the CFI in Case T-168/01 GlaxoSmithKline v Commission [2006] ECR II-2969 paras 114-147 (“GSK”) challenged the position which had developed over time. The essential aspects of this part of the judgment were as follows:
a. The case concerned a system set up by GSK for the undisputed purpose of limiting parallel trade. The CFI recognised that, according to consistent case-law, agreements seeking to prevent or restrict parallel trade, constitute object restrictions. 

b. However, the CFI held that the objective of Article 81(1) was to prevent undertakings from reducing the welfare of the final consumers of the products in question.

c. Whilst the analysis of a restriction on competition may be abridged when the clauses of the agreement reveal in themselves the existence of an alteration of competition, it must be “supplemented” depending on the requirements of the case, where this is not so. In particular, in Consten and Grundig, the ECJ had carried out “a competitive analysis, abridged but real”.
d. Having carried out an analysis of the particular circumstances of the case, the CFI concluded it could not be presumed that the parallel trade affected had an impact on the prices charged to final consumers.

e. “In this largely unprecedented situation”, it therefore could not be inferred merely from a reading of the terms of that agreement, in its context, that the agreement was restrictive of competition. There was therefore no object restriction.

14. This was a controversial judgment, both for its identification of a need to demonstrate harm to final consumers and for the degree of contextual analysis carried out by the CFI in respect of the existence of a restriction.
15. Both Whish and Bellamy & Child viewed Case T-168/01 GSK  as indicating that limited exceptions might exist to a per se approach to object restrictions. Bellamy & Child stated (at para 2.097):
“However, in the light of the Court of First Instance’s judgment in GlaxoSmithKline Services, it may be more appropriate, at least as regards export bans, to refer to a strong presumption that such agreements violate Article 81(1), that may be rebutted in exceptional circumstances.”

16. Faull & Nikpay, The EC Law of Competition, (2nd ed, Oxford) adopted a less formalistic analysis. They stated (at para 3.146):
“However, no agreement is automatically restrictive by object: agreements must be assessed in their legal and economic context. In the types of cases listed in paragraphs 3.149 and 3.150 this can usually be done on a relatively cursory basis. However, a more detailed examination of the facts underlying an agreement and the specific circumstances in which it operates may sometimes be required [e.g. GSK]”. 

A NEW FORMALISM?
Irish Beef
17. In Case C-209/07 Competition Authority v Beef Development Society, judgment of 20 November 2008, the ECJ considered a scheme designed to reduce overcapacity in the beef processing sector in Ireland.
18. As a result of a study carried out at the joint request of the Irish Government and representatives of the beef industry and a report of a task force set up by the Minister for Agriculture and Food, the ten principal processors formed the Beef Industry Development Society (“BIDS”).

19. BIDS prepared a draft rationalisation plan which provided, inter alia, for a reduction in processing capacity of about 25%. BIDS planned to implement the objective by means of agreements between the “stayers” who would remain in the sector and the “goers” who would withdraw. The standard form contract provided that the stayers would compensate the goers. 
20. The ECJ repeated various aspects of its existing case-law and stated, at para 17 of its judgment, that:

“The distinction between “infringements by object” and “infringements by effect” arises from the fact that certain forms of collusion between undertakings can be regarded, by their very nature, as being injurious to the proper functioning of normal competition.”
21. The ECJ rejected the submissions by BIDS that its arrangements did not constitute a restriction by object because their purpose was, “not adversely to affect competition or the welfare of consumers, but to rationalise the beef industry in order to make it more competitive by reducing, but not eliminating, production overcapacity.” The ECJ held (at para 21):
“In fact, to determine whether an agreement comes within the prohibition laid down in Article 81(1) EC, close regard must be paid to the wording of its provisions and to the objectives which it is intended to attain. In that regard, even supposing it to be established that the parties to an agreement acted without any subjective intention of restricting competition, but with the object of remedying the effects of a crisis in their sector, such considerations are irrelevant for the purposes of applying that provision. Indeed, an agreement may be regarded as having a restrictive object even if does not have the restriction of competition as its sole aim but also pursues other legitimate objectives...It is only in connection with Article 81(3) that matters such as those relied upon by BIDS may, if appropriate, be taken into consideration for the purposes of obtaining an exemption from the prohibition laid down in Article 81(1) EC.” (Emphasis added.)
22. From an economic perspective, the ECJ did not expressly challenge BIDs submissions that its scheme would produce economic benefits.
 This is reflected in paras 32-33 of the judgment:

“32. The matters brought to the Court’s attention show that the BIDS arrangements are intended to improve the overall profitability of undertakings supplying more than 90% of the beef and veal processing services on the Irish market by enabling them to approach, or even attain, their minimum efficient scale. In order to do so, those arrangements pursue two main objectives: first, to increase the degree of concentration in the sector concerned by reducing significantly the number of undertakings supplying processing services and, second, to eliminate almost 75% of excess production capacity. 

33. The BIDS arrangements are intended therefore, essentially, to enable several undertakings to implement a common policy which has as its object the encouragement of some of them to withdraw from the market and the reduction, as a consequence, of the overcapacity which affects their profitability by preventing them from achieving economies of scale.”  

23. However, the ECJ having found (at para 31) that, “the object of the BIDS arrangements is to change appreciably, the structure of the market through a mechanism intended to encourage the withdrawal of competitors”, went on to hold (at para 34):
“That type of arrangement conflicts patently with the concept inherent in the EC Treaty provisions relating to competition, according to which each economic operator must determine independently the policy which it intends to adopt on the common market. Article 81(1) EC is intended to prohibit any form of coordination which deliberately substitutes practical cooperation between undertakings for the risks of competition.”

24. Two main points emerge from this. Whilst the ECJ did not challenge that the scheme might produce benefits from a competition perspective:
a. The ECJ held that such benefits to competition could only be considered under Article 81(3).

b. The aspect of BIDS which damned it as an object restriction was the manner in which it achieved its objective, ie. by coordination between competitors.

25. This appears to introduce a new sort of formalism based on the manner by which an objective is pursued. Even an agreement which produces competition benefits will constitute an object restriction if the manner by which it is achieved involves contact between competitors. On this basis, competition law is concerned with means rather than result.

26. This is a troubling result. One can well imagine the BIDS scheme being introduced by a competition authority on the basis that it was necessary to intervene in a malfunctioning market. The aim of the intervention would be to improve competition and would be unimpeachable. Why should such a scheme become objectionable merely because of the way in which it was introduced? The ECJ’s approach in Irish Beef appears to be a triumph of form over substance.
T-Mobile 

27. The approach in Irish Beef is reflected (albeit with less extreme results) in Case C-8/08 T-Mobile Netherlands BV, judgment of 4 June 2009. The case concerned a meeting between Dutch mobile telecommunications companies at which confidential information came up in discussions.

28. The ECJ emphasised (at para 32) that each economic operator must determine independently the policy which he intends to adopt on the common market and that (para 33):

“While it is correct to say that this requirement of independence does not deprive economic operators of the right to adapt themselves intelligently to the existing or anticipated conduct of their competitors, it does, none the less, strictly preclude any direct or indirect contact between such operators by which an undertaking may influence the conduct on the market of its actual or potential competitors or disclose to them its decisions or intentions concerning its own conduct on the market where the object or effect of such contact is to create conditions of competition which do not correspond to the normal conditions of the market in question, regard being had to the nature of the products or services offered, the size and number of the undertakings involved and the volume of that market (see, to that effect, Suiker Unie and Others v Commission, paragraph 174; Züchner, paragraph 14; and Deere v Commission, paragraph 87).”
29. The ECJ went on to conclude (at para 41) that:
“...an exchange of information which is capable of removing uncertainties between participants as regards the timing, extent and details of the modifications to be adopted by the undertaking concerned must be regarded as pursuing an anti-competitive object, and that extends to situations, such as that in the present case, in which the modification relates to the reduction in the standard commission paid to dealers.”
30. In this case, the ECJ therefore reinforced its approach to object restrictions as being based on the existence of coordination between competitors. The result was less stark than in Irish Beef, as there was no pro-competitive aspect to the coordination.

31. It should also be noted that, at paras 36-39 of its judgment, the ECJ put the first nail in the coffin in respect of the CFI’s judgment in Case T-168/01 GSK. The ECJ held that it is not only concerted practices which have a direct effect on prices paid by end users that are prohibited by Article 81(1) EC and that Article 81 is designed to protect not only the immediate interests of individual competitors or consumers but also to protect the structure of the market and thus competition as such.

Joined Cases C-501/06 P etc GSK

32. In Joined Cases C-501/06 P etc GSK, judgment of 6 October 2009, the ECJ gave short shrift to the CFI’s insurrection in Case T-168/01. At paras 58-64 of its judgment, the ECJ:

a. held that its existing case-law established that agreements aimed at limiting parallel trade in the pharmaceuticals sector constituted object restrictions; and
b. citing T-Mobile, it is not only agreements which harm final consumers that may have an anti-competitive object. Article 81 EC aims to protect not only the interests of competitors or of consumers, but also the structure of the market and, in so doing, competition as such.
33. This case therefore appeared to fall back on the previous orthodoxy whereby certain categories of agreement (e.g. restrictions on exports) constitute restrictions by object.
WHERE DOES THIS LEAVE US?  

34. Whilst the position can hardly be said to be clear, it appears from the recent ECJ case-law that there are likely to be two approaches to restrictions by object. An agreement will constitute a restriction by object:

a. if it falls within a category that has already been recognised as constituting a restriction by object (save in exceptional circumstances); or

b. if it was arrived at as a result of coordination between competitors which deliberately substitutes practical cooperation between undertakings for the risks of competition.
35. There are clearly some underlying policy issues at play here. The advantages of a formalistic approach were propounded by Advocate General Kokott at para 43 of her Opinion in T-Mobile in the following terms:

“The per se prohibition of such practices recognised as having harmful consequences for society creates legal certainty and allows all market participants to adapt their conduct accordingly. Moreover, it sensibly conserves resources of competition authorities and the justice system.”

36. The suggestion that a formalistic approach creates legal certainty is questionable. Whilst more agreements may be dragged into Article 81(1) as restrictions by object, one cannot overlook the fact that they may still be justified under Article 81(3). However, the burden and complexity of satisfying Article 81(3) are very high, in terms of law, resources and cost. Given the difficulties under Article 81(3), under a formalistic system, “wrong” results, with resulting economic costs, are inevitable. (This risk will be less pronounced in relation to object restrictions based on category, than for object restrictions based on co-ordination.)

37. That leaves the conservation of resources of competition authorities and the justice system. However, it is doubtful whether a court should be asked to forego achieving the “correct” result on the grounds of conservation of resources. That does not sit well with the Rule of Law.
THE END OF THE ROAD?
38. The lack of clarity in the current position is demonstrated by the decision of the Court of Appeal in Bookmakers’ Afternoon Greyhound Services Ltd & Ors v Amalgamated Racing Ltd & Ors [2009] EWCA Civ 750, [2009] UKCLR 863.  

39.  This case concerned horizontal arrangements between 18 racecourse operators whereby they, inter alia, agreed on fixed minimum prices for the sale of broadcasting rights (see paras 52-55 of the judgment).
40. This was alleged to constitute a restriction by object. At first blush, the racecourses position does not look good. They had agreed selling prices – which is one of the well-established categories of object restriction. They had coordinated amongst themselves – which was held to constitute an object restriction in Irish Beef, regardless of the effect on competition.

41. Nonetheless, the Court of Appeal, distinguishing Irish Beef, held that these arrangements did not constitute an object restriction (see paras 83-87 and 92 of the judgment). The basis of this finding was that the commercial purpose of these arrangements was to facilitate the entry of a second broadcaster into the upstream market (purchase of rights) and the downstream market (provision of broadcast services). Previously there had only been one undertaking in these markets. The Court found that the new entrant would have to be protected at the outset from competition from the incumbent, otherwise it would never get off the ground. The object of the arrangements was therefore to facilitate new entry, not to restrict competition.
42. It is debatable whether the approach of the Court of Appeal is consistent with Irish Beef. However, its approach is not without precedent because it reflects the approach adopted back in 1966 in STM and Consten and Grundig. The approach of the Court of Appeal may be questionable as a matter of EC law, however, it does have the virtue of avoiding the formalistic approach of the ECJ. We have come a long way just to arrive back at the beginning. It looks like the journey is far from over.
� The STM judgment was delivered on 30.6.66, Consten and Grundig on 13.7.66.


� Contrast the approach adopted by Advocate-General Trstenjak at paras 67-77 of her Opinion.


� The ECJ also held that certain  particular aspects of the scheme also constituted object restrictions; see paras 36-39 of the judgment.
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