
COMMENTS ON THE DTI CONSULTATION DOCUMENT 

ON POSSIBLE CHANGES TO THE SYSTEM OF CHARGING FIRMS FOR THE COSTS OF MERGER CONTROL

These comments are submitted by the Competition Law Association
 and are a response to the DTI Consultation Document of August 2004 entitled “Consultation on possible changes to the system of charging firms for the costs of merger control".  

We welcome the opportunity to provide these comments at this stage and would welcome involvement throughout the consultation process.

1.
Would an increase in fees be appropriate and, if so, should this be to achieve (a) full cost recovery straight away or in a phased approach or (b) merely greater cost recovery?

It is clear Government policy that mergers contribute to a dynamic and efficient economy. A strong argument in favour of merger activity is that even small mergers regularly result in an improvement in economic efficiency, particularly where they will lead to economies of scale.  As the economy of the UK becomes increasingly subject to international competition and companies become larger, it is important that production should be on the most efficient scale possible.  In many markets, there can now be said to be a global market, where scale is crucial to success.
Apart from economies of scale, a merged enterprise may also be able to operate with greater efficiency for other reasons.  It may be less expensive to take over a distributor than to set up a distribution network.  A merger may also produce a firm which can carry out research and development better and with access to a larger pool of industrial technology; quite often a merger is motivated by the desire to acquire the patents and know-how of a particular firm.  A merged firm may also be able to make better use of the management skills of its constituent parts. 

Therefore, merger control policy, including the fees charged, should encourage, rather than discourage, merger activity. The Competition Law Association considers that an increase in merger fees would not be appropriate at this time because it would have the effect of discouraging and thereby reducing merger activity. This is for the reasons outlined below.
Discouraging entrepreneurial activity

It is important in a free market to encourage entrepreneurs to invest their money and skills in setting up new businesses.  Just as it is desirable to prevent barriers to entry which deter new firms from competing on a market, so too is it necessary to prevent barriers to exit.  The incentive to set up a firm, invest risk capital and develop new products could be diminished if it is not possible to sell the enterprise in question as a going concern due to the cost to the acquirer of (larger) merger fees.  It is quite common for firms to acquire small undertakings which possess useful know-how or intellectual property rights and, from the viewpoint of the creator of such technology, the freedom to sell may be an important element in the reward for the risks taken.  Large merger fees could have an undesirable effect in such circumstances if it were to make exit unduly difficult.

Particular negative effect on small transactions/companies

Our view is that any increase in merger fees would be of most concern to small companies. In our experience, a number of smaller company clients already find that the level of fees presently payable to the competition authorities acts as a deterrent to going ahead with acquisitions. However, it is in the context of smaller merger transactions that the gestation for larger mergers takes places. 

It is also the case that merging parties will normally incur a number of costs in completing a merger in addition to merger filing fees.  As well as the actual purchase price, these may include costs for legal advisers, accountants, PR advisers, other economic advisers, management consultants and management time.  A high merger fee constituting a large element of the costs of an acquisition could therefore dissuade smaller companies from making acquisitions in the first place.

Cross-border mergers now lead to fees being paid in a number of jurisdictions

There has been an explosive growth in the number of merger control regimes which need to be tackled in relation to cross-border mergers, with attendant filing fees due in each jurisdiction.  As recently as 1990, there were only around a dozen jurisdictions with merger control regimes - now there are over 70 countries with merger review systems, with more on the way.  A large number of these merger control systems are now charging fees with more intending to do so shortly; we think therefore that this is a very unfortunate time for the UK competition authorities to be even considering charging higher merger fees.  

Discrimination against national mergers

Any significant increase in the costs of UK merger clearances would discriminate against UK centric business.  Large multi-national mergers are dealt with under the ECMR and face no fees, whilst mergers between UK firms would face significant fees.  In a time of increasing globalisation this operates as a disincentive to UK firms seeking mergers which the forces of globalisation are encouraging them to implement.

Increase in abandonments

Under the new EA regime there has been a large increase in the number of mergers abandoned after reference. To date, 25% of mergers which have been referred to the Competition Commission have been abandoned. This is a significantly higher level than hitherto.

One of the reasons for that increase has been the significant increase in the time taken for the Competition Commission to decide.  Under the FTA merger reference periods were typically around 13 weeks.  Under the EA the Competition Commission has 24 weeks in which to decide.  The significant increase in the time taken both increases the cost of the acquisition process, increases the risk to the target business and delays the ability to realise the potential benefits of the acquisition.

A significant increase in merger fees would operate as a further deterrent leading to an increase in abandonments.

The cost to business or to the economy is not simply the inability to carry out a transaction but the consequences of that decision.  For example, it may mean that a vendor will close down a business or part of a business where the costs and difficulties involved in a potential sale are too high.  Thus, the vendor writes off assets on its balance sheet, and most importantly makes its workforce redundant.  The Government should take into account the full range of potential consequences.

Current fees are not out of line with other jurisdictions
The consultation paper creates a misleading impression when it states that the current charges in the UK are lower than those for most other jurisdictions where a fee is charged.  As there are different cost dynamics between mandatory and voluntary systems of notifications, it is appropriate to compare the current UK merger fees with fees of other jurisdictions with voluntary notification systems.  The following table demonstrates that current fees are not out of line with other voluntary jurisdictions, and also that the greater cost and full recovery models would be significantly higher than elsewhere.

	Jurisdiction
	Merger fee / GBP

	
	Minimum
	Maximum
	Fixed

	Australia
	
	
	5,900

	New Zealand 
	300
	3,600
	

	UK - today
	5,000
	15,000
	

	UK greater cost recovery 
	5,000
	125,000
	

	UK full cost recovery 
	7,500
	300,000
	


In contrast, the new proposed fees would be considerably in excess of those charged in mandatory jurisdictions, for example Germany and in the US.

Burdensome filing requirements in the UK already lead to high fees for professional assistance, without additional merger fees being levied

In order to assess whether a UK merger is a qualifying merger and, if it is, whether it results or may be expected to result in a substantial lessening of competition within any market or markets in the UK for goods or services, the UK competition authorities require a large amount of information.  This information includes details of the parties, for example explaining the structure of group companies, contacts, the type and purpose of Notification, a description of the business being acquired, areas of overlap between the target and acquirer, reasons for the acquisition, details of third parties, information on markets, and a large amount of supporting documentation.

UK merger filing requirements are already difficult and costly to comply with, without higher UK merger fees being levied on top.  It is also the case that the UK competition authorities require very different sorts of (detailed) information than is required in other jurisdictions, particularly in relation to jurisdiction and the information needed for a substantive assessment.  

Legitimate avoidance of EA

Any material increase in merger fees would lead to the increased use of perfectly legitimate routes to avoid UK merger control.  There are two obvious routes.  First, there would be an increase in the number of Article 4(5), ECMR reasoned submissions to the European Commission in multi-jurisdictional cases for the transaction to be dealt with by the European Commission.  We would not expect the UK Government to seek to veto such requests simply on the grounds that it may reduce the number of transactions examined by the UK authorities thereby reducing the UK's merger fee income.  Secondly, there are a range of cases where the transaction could be restructured to create joint control thereby bringing the transaction within the ECMR.

These are both perfectly legitimate strategies designed to make use of the "one-stop shop" and the overall efficiency of the ECMR system.  However, it would be unfortunate if merger control costs in the UK were to act as a further driver to the deployment of such strategies.
Opposition to full cost recovery

The Government's approach in assessing the regulatory impact of the UK's new competition law including merger control has been to assess the benefits to business, benefits to consumers and the benefits to the taxpayer and the overall economy. Each of these different constituencies have a vital interest in efficient and effective merger control; this is demonstrated by the breadth and range of third party comment submitted in particular to the Competition Commission during the course of its merger enquiries, and the value which the Competition Commission itself places upon those different contributions. 

Whilst we believe that it is fair for the merging parties to make a contribution to the costs of merger control as the instigators of transactions which trigger the intervention of competition authorities, we also recognises that a wide range of other constituencies are the principal beneficiaries of that intervention. For this reason, and those others outlined below, we are strongly opposed to full cost recovery.

No cost oversight

There has been an enormous increase in chargeable merger control costs between 2002/03 (£4.35 million) and 2003/04 (£12 million) of nearly £8m or a 300% increase.  Although factors such as the transition to the new Enterprise Act ("EA") regime have obviously had an influence, there can be no justification for an increase of this magnitude. This highlights the fact that there is no efficiency audit of the operations of either the OFT or the Competition Commission.  No such review appears to have been carried out either by the National Audit Office or the Public Accounts Committee.  

Thus, there is no external judgment of the legitimacy and appropriateness of the operational expenditures of the authorities.  Given the near 300% increase in the costs of chargeable services over the last year there is a clear case for such a review.  

Full cost recovery encourages inefficiency

If the Government was to move towards full cost recovery, this would mean that the competition authorities would have no incentive to control costs and improve efficiency.  On the contrary it would encourage gold plated processes, frequent use of external consultants for consumer or customer surveys, economic studies, econometric modelling etc for marginal benefits.  Sub-maximal recovery would offer some encouragement towards increased efficiency.

In this context, we would highlight the following passage from Prime Minister Tony Blair's speech of 18 October 2004 to the CBI:

"For decades, civil servants and politicians have prided themselves in dotting every I and crossing every t when legislating administrative rules. We need to change that approach to end gold-plating of European regulations, and rather than assuming everyone is a criminal who needs to be inspected to see if they are breaking the law, adopt a flexible approach to ensure we achieve our targets. We need to simplify inspection and enforcement, reducing the amount of duplication and overlap."

Full cost recovery strengthens the disincentives to notify 

The benefit of having a voluntary notification system is that there is only a need to seek merger clearance if a transaction raises material substantive competition issues.  In all other cases a client might be advised not to notify a transaction to the OFT.  If the OFT subsequently picks up a transaction from its scrutiny of the financial press or complaints by third parties, the case can be dealt with at that stage.  If the OFT does not pick up the transaction, the client saves the advisory costs of processing the clearance and the merger fee.  Any further increase in merger fees would strengthen the disincentives to notify.  The OFT is relatively inefficient at picking up transactions.  Thus, a greater number of transactions would escape scrutiny, and this would disproportionately increase the future cost burden on those who do notify.  
2.
If a phased approach to the introduction of full cost recovery is taken, how best might this be done?

As outlined above, the Competition Law Association opposes completely the introduction of full cost recovery.

3.
Should fees be charged for material influence cases?

It appears difficult to argue that material influence cases should be treated differently from transactions involving the acquisition of a controlling interest.  There is sufficient legal certainty in the vast majority of cases to evaluate in advance whether there has been an acquisition of material influence.

4.
Should fees be charged in special merger situations or cases considered under Article 21(4) of the EC Merger Regulation?

We see no basis for fees being charged in relation to special merger situations. The intervention by the Government is entirely outside competition policy being based either on national security or a variety of public interest issues.  Thus, the cost of any such intervention should plainly be borne by the Government.

As far as Article 21(4) cases are concerned the analysis is more complex.  Interventions on the grounds of national security and plurality of the media should be treated in the same way as special merger situations.  For example, in the two cases where the Government has issued European Intervention Notices, the justification has been national security, the maintenance of the domestic defence industry and the protection of the interests of the Ministry of Defence and the tax payer.  As far as prudential rules are concerned, this effectively refers to the role of the Financial Services Authority as the UK financial services regulator in dealing with change of control situations.  The FSA is acting under the EC banking coordination directives, investment services directives and the insurance directives, and has to apply those rules in accordance with the relevant EC principles.  The funding of the FSA is dealt with separately and these functions simply form part of its range of normal duties.  Thus, there is little, if any, scope for any further Government intervention.  

The only other legitimate interest which has been identified so far has been regulation in the regulated industries.  The one case where the European Commission has specifically accepted a new legitimate interest is comparative regulation in the water industry.  In that case there is no reason why a merger fee should not be charged as it would be in a domestic water to water merger.  As far as electricity monopolies are concerned (i.e. distribution networks) the Commission has not by separate decision identified the regulation of those businesses as a legitimate interest but it has in effect accepted that they are.  Thus, a merger between two electricity distribution companies which would raise regulatory, not competition, issues should also be subject to a merger fee as would a purely domestic merger in the same sector.  

It is difficult at this stage to envisage other legitimate interests.  It is therefore not necessary to specifically provide for such cases but simply to leave a reserve power to amend any order to provide whether fees should be charged in those situations.

5.
What merits and drawbacks do you see with the following options for a possible future fee structure, and which would be your preferred option? 

Option 1: Flat fee 

Option 2: Banded fee based on the turnover of the enterprise acquired using turnover bands currently in place

Option 3: Banding of fee based on turnover of the enterprise acquired, using new bands with greater differentiation between larger acquisitions

Option 4: Flat fee for all qualifying mergers, with an additional fee for those mergers referred to the Competition Commission for further 

Option 5: Banding of fee based on the turnover of the enterprise acquired with an additional banded fee for those cases referred to the Competition Commission

If the Government does decide that there must be an increase in merger fees, we are strongly of the view that the increase in fees should be the lowest possible. Below we outline our general views on possible future fee structures. 

Regarding Options 1 and 4, we do not think that flat fees are appropriate, as they would not take account of an acquiring company’s ability to pay and would make no distinction between small acquisitions and pan-European mergers or acquisitions of large multi-national groups.  We therefore think that flat fees would be unfair. Indeed, the lack of any banding might jeopardise the economic rationale of some mergers, with a higher impact on the acquisition of smaller enterprises.  The level of work undertaken by the competition authorities in relation to any particular case would also not be taken into account.

Regarding Options 4 and 5, parties already face very large additional time and legal costs if a reference is made to the Competition Commission.  If a charge for a reference is levied of between £75,000 and £300,000, this is likely to undermine the rationale for many smaller acquisitions and result in more of those transactions that have been referred being abandoned, even though the Competition Commission may eventually have found that the merger was not anti-competitive. In addition, extra charges for references means that there would be no upfront certainty for the acquirer of the costs involved.  

Furthermore, we consider that the use of weighted fees not linked to costs would provide a useful restraint on the competition authorities engaging in unnecessarily detailed and prolonged investigation of mergers or of using more resources in an investigation than is strictly necessary.

We also consider that the following functions and activities of the competition authorities should not be included in chargeable costs:-

· Merger clearances for SMEs.

· Non-qualifying mergers.

· The cost of liaison with the European Commission on ECMR cases including Article 4(4), Article 4(5), Article 9 and Article 22 cases.

· Liaison on mergers within the ECN and the ICN and other merger control authorities across the world.

· Drafting merger guidelines.

· Proactive advocacy and promotion of UK merger control policy.

· Merger appeals to CAT.

Competition Law Association 
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� Source http://news.bbc.co.uk, published 18/10/2004.
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