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Preliminary

These comments are submitted on behalf of the Competition Law Association (“CLA).  The CLA is an association of lawyers and other professionals, such as patent and trade mark agents and economists, engaged in private practice and industry.  

The CLA welcomes the opportunity of being consulted in relation to this draft.  In preparing these  comments it has consulted a number of its members and these comments constitute  the view of the majority of them.  Numbers used in these comments refer to the paragraph number used in the draft Guidelines.

Paragraph 1.1
The CLA broadly agrees with the concept that in the interests of fair competition and the economy as a whole whistleblowers should be encouraged to provide information on unlawful cartels.

We have however previously expressed our concerns as to the way in which the offence in the Enterprise Bill has been drafted.  We believe that it is unfortunate that the offence is not linked to a breach of EC competition law or an infringement of the Chapter 1 prohibition under the Competition Act 1998. We consider that the position is exacerbated by the fact that there may be no clear concept in the mind of a jury member as to what dishonesty means in relation to a competition law infringement.  While it is quite clear that the average jury member will know what is dishonest in relation to a theft fraud, we do not believe that the concept fits so happily with the cartel offence described in the Enterprise Bill.   By way of example what will a juror make of an offence of dishonestly sharing a market?

Paragraph 1.6
We note the statement that managers or directors who become aware of the existence of a cartel and take steps to end it do not behave dishonestly.  We would suggest, however, that consideration be given to the time factor in relation to this statement. A director who is aware of the existence of a cartel for a number of years could conceivably commit the cartel offence by aiding or abetting its commission, if the reporting of a cartel falls within the scope of his duties.  Conversely such a director should be entitled to a reasonable period in which to consider his position and act accordingly.  We concur with the view set out in paragraph 1.7 of the Guidelines that the position of an employee is likely to be different.  

Paragraph 1.7 - 1.9
The examples set out in paragraphs 1.7 - 1.9 show the wide discretion which it is proposed will be given to the prosecuting authorities in relation to the prosecution of offences. We disagree, however, with the views expressed in paragraphs  1.7 and 1.8 that employees in the position described in those paragraph do not need a no-action letter.  We are of the firm view that no-action letters should be made available to employees even in those circumstances.  We consider that it is the very availability of the of the no-action letters that will encourage whistleblowing.  While there may be an administrative burden in issuing no-action letters to individuals in all cases it should be the inevitable consequence of the Government’s policy of defining the offence widely so that it potentially catches many persons, and giving the prosecuting authorities wide discretionary powers in relation to commencing proceedings.

Conditions for the issue of no-action letters - Paragraph 3.1 a)
There is ambiguity in the draft Guidelines. There would be practical difficulties if the approach adopted required an application for a no-action letter to be  made on the basis that there was an admission of criminal liability, even before the Director of Cartel Investigations had given an indication of whether a no-action letter would be available. It should be made clear that an approach may be made at this stage on a no names basis by the individual’s lawyers.   A similar issue arises in relation to the  proposal in paragraph 3.3 c) in relation to employees, directors and ex-employees named in a related leniency application made on behalf of an undertaking.

The issue of use of information obtained during an application for a no action letter in evidence in a later criminal trial is not dealt with in the Guidelines in relation to this stage but only at the later stage where the Director has indicated he is prepared to issue a no-action letter and wishes to interview the applicant.  This issue should be addressed expressly.

Further no provision has been made in the Enterprise Bill legislation to the effect that evidence acquired prior to the issue of the no-action letter may  not be used in evidence against a defendant in a subsequent criminal trial.  What sanction would be available if in breach of the Director’s indication such evidence were used at a subsequent criminal trial of the applicant for a no-action letter.  We understand that there are issues of a substantive nature relating to decisions not to prosecute in Scotland which could bring this eventuality about. Further the Guidelines themselves envisage that that the Director could decide after the interview that the individual has played a major role in the cartel and that no no-action letter should be issued to him.

Paragraph 3.1 d)
We do not agree that an instigator of a cartel or one who played a leading role should in no circumstances be entitled to a no-action letter. We consider that  retention of this provision could hamper the authorities in their fight against unlawful cartels.

Relationship  between leniency and No-action letters
The draft Guidelines do not deal with one of the more difficult issues which arises in relation to the proposed no-action letters, namely their interaction with the procedures for leniency applications made on behalf of an undertaking.

At present there are no provisions which would permit an individual potential defendant on a criminal charge and an undertaking wishing to seek leniency to discuss what they know on a privileged basis.  We consider this a potentially serious defect to the operation of the system of leniency and no-action letters.

In cases involving a competition law infringement by an undertaking and a criminal offence by an individual, there will be a conflict of interest between the undertaking and its employees, including its directors.  While a director will generally owe the company a duty which requires him to assist it to obtain immunity in relation to infringements of competition law this duty is overridden under English criminal law by the director’s right against self-incrimination. 

Given the widely defined cartel offence which carries a substantial penalty of up to 5 years’ imprisonment, the individual director or other employee may well feel it is safer to keep very quiet.  This could be completely opposite to the position relating to the undertaking which under EC law, and UK national law, would have a duty to produce documents relating to the subject matter of the investigation and may value the opportunity of making an application for leniency.  

Accordingly issues arise as to how, given the differing laws of liability in the Community and in particular the introduction of criminal penalties against individuals, undertakings will get to the point where they will be able to avail themselves of the amnesty programme of the EC.  In the US the prosecuting authority has control over the proceedings which involve the business and individual together.  

We are unaware of any mechanism by which the individual and undertaking can speak together in a privileged way which could protect the individual defendant (liable to go to prison for his actions) from use of information he provides by a co-defendant, say another director, in a criminal trial.  The concept of privileged mutual disclosure does exist in the US where the Supreme Court has sanctioned the use of an agreement under which the parties may exchange confidential information without waiving any privilege relating to the confidentiality or immunity from disclosure which might otherwise occur. In effect the US recognises a common interest which gives immunity to the agreement.  It is clear that the interest cannot be common when the interest of the undertaking is to avert a civil fine and the interest of the individual is not to go to prison. Further English criminal law does not currently recognise such a concept.  On the contrary, the present position in England and Wales is that information which comes into the hands of any defendant may be freely used by that defendant at his trial against any other defendant and no agreement not to use such information would be legally enforceable.  Further it is a crime - perversion of the course of justice - to agree to conceal or to do any act which may conceal the fact that a crime has been committed, irrespective of whether proceedings in respect of it are pending or have been commenced.  Parties who jointly agree to conceal the fact that a crime has been committed may be convicted of an offence of conspiracy and here the offence could be committed by the undertaking and by its employees.
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