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1)
Definition of fidelity discounts

1.1
Are you aware of any decision/judgment in your jurisdiction providing a definition of “fidelity” discounts as opposed to other types of discounts?  Please describe.
1. Since the enactment of the Competition Act 1998 (“the 1998 Act”), UK competition law has been closely aligned with EC competition law. Chapter II of the 1998 Act lays down a prohibition on abuse of dominant position (commonly referred to as “the Chapter II prohibition”) in terms materially identical to Article 82 EC. 
2. The Office of Fair Trading (“OFT”) is the UK’s national competition authority charged with investigating infringements of, and enforcing, the Chapter II prohibition and (since the modernisation of EC competition law) Article 82 EC. The specific sectoral regulators have concurrent powers of investigation and enforcement. Decisions of the OFT and the sectoral regulators may be appealed to the Competition Appeal Tribunal (“the CAT”). An action may also be brought by a private party for infringement of the Chapter II prohibition in the ordinary courts. 

3. When dealing with questions arising in relation to the interpretation and application of the UK competition rules, the UK courts, the OFT and the sectoral regulators are all required to act in a manner which is consistent with the treatment of corresponding questions arising in Community law; and in particular must act with a view to securing that there is no inconsistency with the principles laid down by the EC Treaty and the Community Courts. They must also have regard to any relevant decision or statement of the EC Commission.
4. In consequence, the treatment of fidelity discounts and rebates by the UK courts and competition authorities can be expected to follow the broad principles laid down in the Community case-law and decisional practice.
5. For example, the OFT Draft Guidelines on Assessment of Conduct (OFT414a, April 2004 (“OFT Draft Guidelines”)) define a fidelity rebate or loyalty discount as “aris[ing] where a supplier (e.g. a manufacturer) effectively offers a customer (e.g. a wholesaler or a retailer) a discount that is conditional not on the size of the customer's order, but on the share of the customer's needs purchased from the supplier” (para 5.6), a definition which it derives from §89 of Case 85/76 Hoffman-La Roche v Commission [1979] ECR 461.

6. The Competition Appeal Tribunal has dealt with various cases involving exclusionary pricing practices,
 but none of them has been centrally concerned with loyalty rebates. In summarising the case-law relevant to such practices, it has cited §114 of the judgment of the Court of First Instance in Case T-228/97 Irish Sugar v Commission [1999] ECR II-2969, which provides the following general guidance on how to distinguish legitimate discounts from unlawful fidelity rebates:

“it is necessary to consider all the circumstances, particularly the criteria and rules governing the grant of the discount, and to investigate whether, in providing an advantage not based on any economic service justifying it, the discount tends to remove or restrict the buyer’s freedom to choose his sources of supply, to bar competitors from access to the market, to apply dissimilar conditions to equivalent transactions with other trading parties or to strengthen the dominant position by distorting competition (Hoffman-La Roche, paragraph 90; Michelin, paragraph 73). The distortion of competition arises from the fact that the financial advantage granted by the undertaking in a dominant position is not based on any economic consideration justifying it, but tends to prevent the customers of that dominant undertaking from obtaining their supplies from competitors (Michelin, paragraph 71). One of the circumstances may therefore consist in the fact that the practice in question takes place in the context of a plan by the dominant undertaking aimed at eliminating a competitor (AKZO, paragraph 72; Compagnie Maritime Belge Transports, paragraphs 147 and 148).”

7. One of the few recent decisions of competition authorities in the UK to touch on the issue of fidelity rebates is a decision of the Office of Rail Regulation (“ORR”), English Welsh and Scottish Railway Ltd (decision of 17 November 2006 (“EWS Decision”)). The case originated from a complaint against EWS, the dominant supplier of rail freight services in England, Wales and Scotland, alleging that it had acted in various ways to foreclose access by competitors to the market for the supply of coal to UK industrial users, particularly the power sector. Various types of exclusionary behaviour were found. Of present relevance, the ORR found that EWS abused its dominant position by entering into agreements with industrial users of coal for the haulage of coal by rail. The ORR’s assessment of these agreements was informed by contemporaneous documentary evidence of EWS’s exclusionary intent. Some of the agreements were found to be objectionable by reason of the type and level of discounts that EWS had offered to its customers. The ORR found that “EWS’s discounting structure is designed and operates so as to induce loyalty from [EWS’s customers] to concentrate [their] marginal tonnage requirements for coal haulage with EWS to the exclusion of potential competitors and new entrants” (§A87 of the EWS Decision).
8. In assessing the discount arrangements in EWS’s contracts, the ORR applied the following legal definition of loyalty rebates as those which:

 “by offering customers financial advantages, tend to prevent them from obtaining their supplies from competing suppliers. Accordingly, rebates, which depend on a purchasing target being achieved by the customer, will normally be contrary to Article 82 EC if they have a foreclosure effect on the market” (§A88(a)).
2)
Cost justification
2.1
Are you aware of any decision/judgment in your jurisdiction discussing evidence of the cost justification underlying a discounting policy? Please describe.
9. The OFT Draft Guidelines recognise that “the offering of discounts to customers is an important form of price competition and is therefore generally to be encouraged” (§5.1). Accordingly:
“When assessing the effect of a dominant undertaking's discount scheme on competition, it is often important to consider whether the scheme is commercially rational only because it has the effect (or likely effect) of foreclosing all, or a substantial part, of the market that is open to competition.
“It must also be considered that a dominant undertaking's discount scheme may reflect competition to secure orders from valued customers or have beneficial effects. For example, it may… expand demand and thereby help cover fixed costs efficiently.” 
10. Similarly, when discussing volume discounts, the Guidelines note that such discounts “may often be benign” in that “[t]hey may reflect efficiencies associated with supplying large orders to customers”. The OFT’s draft guidance therefore follow EC competition law
 in recognising the scope for cost justification in respect of rebates.
11. This approach is reflected in the ORR’s EWS Decision. This states (at §A88(b)) that quantity rebates: 
“... linked solely to the volume of purchases from a dominant undertakings are, in themselves, generally considered not to have the foreclosure effect prohibited by Article 82EC. If increasing the quantity supplied results in lower costs for the supplier, the latter is entitled to pass on that reduction to the customer in the form of a more favourable tariff. Quantity rebates are therefore deemed to reflect gains in efficiency and economies of scale made by the undertaking in a dominant position. Quantity rebates will not infringe Article 82 EC unless the criteria and rules for granting the rebate reveal that the system is not based on an economically justified countervailing advantage but tends to prevent customers from obtaining their supplies from competitors” (EWS Decision, citing Hoffmann-La Roche; Case 322/81 Michelin v Commission [1983] ECR 3461 (“Michelin 1”); and Case C-163/99 Portugal v Commission [2001] ECR I-2613). 
3)
Price discrimination
3.1
In your jurisdiction may price discrimination by a dominant firm violate antitrust law? If so, how is this discrimination defined? In particular, is this discrimination prohibited per se or only inasmuch as it actually distorts competition in the market? Please describe.
12. UK competition law, following the EC competition rules, recognises price discrimination, when engaged in by a dominant firm, as potentially abusive conduct within the scope of the Chapter II prohibition. Section 18(2)(c) of the 1998 Act follows Article 82(c) in identifying as a particular instance of abusive conduct, “applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage”. However, as in the case of EC competition law, price discrimination under the Chapter II prohibition is not regarded as per se abusive. 
13. A recent example of a case in which price discrimination was considered is Attheraces v BHB [2007] EWCA Civ 38. This was a piece of private litigation brought in the ordinary courts by Attheraces Ltd. (“ATR”), a group of companies supplying websites, television channels and other audio-visual media relating to British racing to bookmakers and punters, against British Horseracing Board, the administrator and governing body of British horseracing, and its commercial arm, BHB Enterprises PLC (collectively “BHB”). The dispute between the parties concerned the terms of access to pre-race data about British horse races, compiled and controlled by BHB. ATR needed access to such data for use in parts of their businesses.

14. ATR accused BHB of refusing to supply pre-race data to ATR, an existing customer, without objective justification. ATR also alleged that BHB was demanding an excessive and discriminatory price, by seeking to obtain from ATR a higher price than that paid by other broadcasters in respect of the same database rights. 

15. The case was heard at first instance by Mr Justice Etherton. He found for ATR, and held that BHB had abused a dominant position in the market for supply of the pre-race data by:

a. Unreasonably refusing to supply the data to an existing customer, ATR;

b. Charging excessive and unfair prices to ATR for the data; and

c. Charging discriminatory prices for the data. 

16. On appeal, the Court of Appeal, Lord Justice Mummery, giving the judgment of the Court, overturned all three findings of abuse. As regards discriminatory pricing, the Court of Appeal made the following general observation of principle (at §267):

“There is plenty of evidence, if evidence were needed, that differential pricing is not necessarily abusive and may be benign. It becomes abusive where, for example, a dominant supplier refuses arbitrarily to supply an established customer, or for no acceptable reason charges different prices in different member states for the same product, distorting competition by – for example - obstructing the free movement of goods, oppressing the less powerful of their customers within the EU or partitioning national markets.” 
17. As regards the specific allegation of price discrimination made against BHB by ATR, the Court of Appeal stated (at §§269-270):

“... It is correct that both Article 82(c) of the Treaty and s.18(2)(c) of the [1998 Act] give as an example of abuse “applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage”. The formulation requires the court to decide which transactions are in this sense “equivalent” and what amounts to a competitive disadvantage.

“We are prepared to accept, as the judge did, that the transactions by which ATR found itself paying considerably more per race meeting than [a broadcaster operating in another jurisdiction] did were equivalent transactions. But how did this place ATR at a competitive disadvantage? Certainly it made ATR’s operation less profitable than it would otherwise have been, but ATR’s ability to compete with [the other broadcaster] (or, so far as material, with others) remained intact. Although they impact on each other, profitability and competitiveness are two different things, and the latter, which is critical to the case, was not addressed in terms by the Judge.”

18. Like the Court of Appeal, the OFT Draft Guidelines emphasise that price discrimination by a dominant undertaking is not always abusive. See  §3.3: 
“Price discrimination occurs frequently and in a wide range of industries, including industries where competition is effective. It is a generic term that covers many specific types of pricing behaviour that can be either good for consumers or anti-competitive. Therefore, it is not necessarily the case that price discrimination by a dominant undertaking is an abuse.”

3.2
Are there rules in your jurisdiction that prohibit price discrimination irrespective of the market power of the firm involved? Can you briefly describe these rules and discuss how they are interpreted?
19. There are no competition law rules in the UK that would prohibit price discrimination irrespective of the market power of the firm involved.

20. As regards Article 81 EC (and its domestic equivalent, the Chapter 1 prohibition), the Court of Appeal has recently confirmed that there is no prohibition of unilateral price discrimination in the case of a non-dominant firm: see Unipart v. O2 [2005] EWCA Civ 1034.

4)
Exclusionary nature of ‘fidelity discounts’
4.1
In your jurisdiction, is indirect evidence that market shares of competitors (and especially market shares of complainants) were not affected by the discounting policy sufficient to rule out its allegedly exclusionary effect? Please describe.
21. In Claymore v OFT [2005] CAT 30, the CAT stated its view that ‘a “gentleman’s agreement” whereby a dominant firm offers, and the customer accepts, an inducement to be “loyal” to the dominant firm, is likely in principle to be abusive for the purposes of the Chapter II prohibition, even if the arrangement concerns a major part, but not the whole, of the customer’s requirements’ (§305). In relation to such conduct, the CAT specifically rejected the suggestion that a de minimis rule could apply on account of the small scale of operations on the part of the customer counterparty to such agreement (at §§306-307): 

“The OFT submitted to us that the arrangement, even if exclusive, was thus too small to worry about and was “below the radar” as far as the OFT is concerned.  Even on the assumption that only the AR Gray stores are concerned, we do not share the OFT’s view that an arrangement of the kind suggested by the evidence could be treated as de minimis. The effect of loyalty inducements in return for single supplier status by a dominant undertaking is at first sight a classic abusive practice.  The watering down of the principle expressed in Hoffmann–La Roche, cited above, by the introduction of a de minimis exception could in our view introduce uncertainty and is not justified by authority.”
22. In its decisional practice and policy statements, the OFT has emphasised the need for evidence of actual or likely harm to competition before finding that a discount scheme infringes the Chapter II prohibition. By way of example, the OFT Draft Guidelines explain that:

“The offering of discounts to customers is an important form of price competition and is therefore generally to be encouraged. Competition law should not deter beneficial price competition, so evidence that a discount scheme harms (or is likely to harm) competition is needed before that discount scheme will be found to be abusive.”

23. The same emphasis on evidence of foreclosure emerges from two recent case-closure decisions by the OFT.

a. In British Airways (case closure decision of 30 April 2007), the OFT closed its investigation into whether British Airways (“BA”) was abusing its dominant position through offering non-linear discounts in its corporate deals contrary to the Chapter II prohibition and Article 82 EC. The deals typically included a combination of upfront route-specific discounts (URDs) and backend aggregate rebates (BARs). The OFT was concerned that the deals had a foreclosure effect inter alia because the provisions in some contracts allowed BA to ‘claw back’ URDs and/or reduce or withdraw URDs if targets were not met. However, without reaching a concluded view on this (and other) issues, the OFT decided to close the file, primarily because of “a lack of evidence indicating that BA’s corporate deals were likely to have a substantial foreclosure effect”.
b. In Walkers Snacks Limited (case closure decision of 3 May 2007), the OFT closed its investigation into whether Walkers Snacks Limited (“WSL”) was abusing a dominant position in the relevant market in the UK through a range of practices including growth rebates, financial inducements and solus agreements. In particular, it was alleged that “WSL’s growth rebates foreclosed the market by linking the discount customers received on WSL products to the percentage increase in the annual volumes they purchased from WSL.” Again, however, the OFT decided not to continue with the investigation, after obtaining extensive evidence, on the basis that “the investigation uncovered no evidence that the WSL rebates had a material impact on customer decision making or on the process of competition generally.”
24. Market shares are likely to provide at best limited evidential support either as to the existence of an exclusionary effect or as to the absence of any such effect. This is not least because of the difficulties that are likely to attend proving a causal connection between a discounting practice and the relative shares of the dominant undertaking and its competitors over time.
4.2 In your jurisdiction is the exclusionary nature of discounts proved through a comparison of costs and revenues? If not, how else is such exclusion assessed?

4.3 Should your jurisdiction perform a comparison of costs and revenues, what is the definition of costs that is used, average variable, average total, incremental or marginal? Please describe
4.4 Furthermore in your jurisdiction are the relevant costs over which the comparison is undertaken the costs of the dominant firm or the cost of the excluded competitor? In any case are there instances where an above costs abuse was identified in your jurisdiction? Please describe.
4.5 In your jurisdiction, what is the relevant output over which the exclusionary effect of discounts is calculated and, in the case of bundled discounts, which is the relevant revue over which the exclusionary effect of discounts is to be calculated? Please describe.
25. Given the comparative paucity of recent decisional practice and/or case-law to assess fidelity rebates, it is difficult to generalise about the methodology applicable in the UK. However, the EWS Decision contains the following guidance as to the appropriate test for exclusionary effect in respect of uniform discounts:
“A100 The potential for foreclosure effects with uniform discounts is most acute when marginal prices are below cost, or in the extreme, negative. ORR uses the concept of marginal price to denote the additional expenditure (per tonne) that the customer would incur, under the discount scheme, if it were to purchase additional volume. This marginal price depends on both the volume that the customer has already taken (or expects to take) from EWS and the additional volume that the customer would be purchasing.

A101 Marginal prices are relevant to the analysis of foreclosure since it is marginal prices against which alternative suppliers compete. For example, in the case of new business, if the increase in volumes purchased takes the customer to a new discounted price, then the marginal price is calculated as the increase in expenditure from new purchases (i.e. new discounted price multiplied by the increase in quantity) minus the reduction in expenditure on existing sales (i.e. price reduction multiplied by existing sales), all divided by the increase in quantity purchased.

A102 If the marginal price is less than average variable costs, then an equally efficient competitor will be unable to compete effectively for that specific volume of new business. However, because competitors will need to recover fixed costs in order to justify continuing in the market, such exclusion can take place even when the marginal price is above the level of variable costs.”
5)
Justifications for exclusionary discounting policy
5.1
Once a discounting policy is proved to be exclusionary, are there instances where the competition authority accepts justifications by the dominant firm as for the legality of the discounting strategy and if so which justifications have a greater probability of being accepted? Are these justifications relevant for the identification of the abuse, for assessing the level of a possible sanction or both? Please describe.
26. The OFT Draft Guidelines identify various potential benefits flowing from a discount scheme that could be invoked by way of justification in order to show that its conduct does not infringe the Chapter II prohibition (at §5.3):
“It must also be considered that a dominant undertaking's discount scheme may reflect competition to secure orders from valued customers or have beneficial effects. For example, it may:
· expand demand and thereby help cover fixed costs efficiently;
· lower input costs for downstream undertakings and thereby encourage them to compete more effectively on price;
· reflect efficiency savings resulting from supplying particular customers; or
· provide an appropriate reward for the efforts of downstream undertakings to promote a dominant undertaking's product.”

27. In the EWS Decision, the ORR considered and rejected a contention from EWS that its conduct was motivated by a legitimate commercial rationale, namely that the discounts in question were stipulated by the customer to protect it from being stranded with high, non-volume related rates, inter alia because this contention was contradicted by contemporaneous evidence of its actual motivation. See EWS Decision, §A174.
6)
General / additional comments.
28.  The UK competition rules follow EC Competition law in treating fidelity discounts and rebates by a dominant undertaking in cases where reductions are not justified by cost savings as a classic category of abuse. That said, there are very few recent examples of cases brought in the UK courts or of decisions by UK competition authorities against dominant undertakings on the basis of illicit loyalty discounting. One possible explanation of the lack of such case-law or decisional practice is that dominant companies in the UK are generally well advised and have designed their pricing policies with a careful eye to the EC case-law. However, the OFT’s case closure decisions in the Walkers Snacks Limited and British Airways investigations (discussed at §23 supra) indicate that large firms continue to implement reward schemes for the purchasers of their products that give rise to allegations of foreclosure under the competition rules. An alternative explanation for the small number of recent decisions dealing with fidelity discounts may lie in a tendency on the part of competition authorities not to intervene in the pricing practices of dominant undertakings except in cases where clear adverse effects can be shown to result from the alleged foreclosure (the main factor explaining the OFT’s decision not to proceed further against WSL or British Airways) or where there is clear evidence of anti-competitive intent (as in the case of EWS). In other cases, regulators may prefer to avoid the tensions that arguably exist between recent EC case-law and economic thinking on this topic.
� The Court of Justice there characterised fidelity rebates as “…discounts conditional on the customer's obtaining all or most of its requirements – whether the quantity of its purchases be large or small – from the undertaking in a dominant position”.


� See in particular Case No 1000/1/1/01 Napp Pharmaceutical Holdings Ltd v DGFT [2002] CAT 1; Case No 1009/1/1/02 Aberdeen Journals Ltd v OFT [2003] CAT 11; Case: 1008/2/1/02 Claymore v OFT [2005] CAT 30.


� Napp, §216; Aberdeen Journals, §349.


� See e.g. Case T-219/99 British Airways v Commission, §§245-247: “[A] system of rebates which has the effect of preventing customers from obtaining supplies from market competitors will be regarded as contrary to Article 82 EC if it is applied by an undertaking in a dominant position. For that reason, the Court of Justice has held that a rebate linked to the attainment of a purchasing objective also infringed Article 82 EC (Michelin, paragraph 86)… If the increase in the quantity supplied is translated into a lower cost for the supplier, the latter is entitled to give the customer the benefit of that reduction by means of a more favourable tariff (Opinion of Advocate General Mischo in Portugal v Commission, cited above, at point 106). Quantity rebates are thus deemed to reflect gains in efficiency and economies of scale achieved by the dominant undertaking. It follows that a rebate system in which the amount of the rebate increases in relation to the volume purchased will not infringe Article 82 EC, unless the criteria and rules for granting that rebate show that the system is not based upon an economically justified consideration but tends, like a fidelity and objective rebate, to prevent customers obtaining supplies from rival producers (Hoffmann-La Roche, cited in paragraph 182 above, at paragraph 90; Michelin, cited in paragraph 91 above, at paragraph 73, and Irish Sugar, cited in paragraph 241 above, at paragraph 114).” 


� The OFT,  like the EC Commission, has very broad discretion to choose to close cases on the basis of administrative priorities, but will typically explain in its case closure decision, why it considers that are resources are best devoted elsewhere.
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