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Question B
In its treatment of distribution systems, to what extent may or should competition law control:
(a) the freedom of a supplier to adopt one or different distribution channels for the same product;

(b) the cumulative effect of the adoption of the same distribution channel by the majority of suppliers on a market?
A/
In its treatment of distribution systems, to what extent may or should competition law control the freedom of a supplier to adopt one or different distribution channels for the same product?
1/
Generally speaking, does your competition law recognise the possibility for a supplier to organise freely the distribution of his products, and under what conditions?
2/
More precisely, is it possible for a supplier, and subject to what conditions, to chose, for the sale of one product:

2.1. a single distribution channel (for example, exclusive purchasing, exclusive distribution, selective distribution, franchising)?  The answer may distinguish between the various types of distribution channel.

2.2. several distribution channels which will coexist and compete with one another (sometimes called multi-networks)?  In this case, what are the limits imposed by your legal system (for example, active sales and/or sales between authorised distributors)?
3/
How is the position affected by the market power of the supplier?  Are the answers different if the supplier holds a dominant position?

B/
In its treatment of distribution systems, to what extent may or should competition law control the cumulative effect of the adoption of the same distribution channel by the majority of suppliers on a market?
1/
Does your law take into account the legal and economic context in which the distribution agreement is applied where similar agreements are entered into by competitors (“network or cumulative effect”)?

2/
Does the application of the principle of “cumulative effect” differ according to the type of network chosen (for example, exclusive distribution or selective distribution)?

3/
What are the consequences of the “network or cumulative effect” on the agreement concerned and/or on all similar agreements entered into by competitors?

C/
What are your personal views on the subject and your suggestions for improvements of the system?
United Kingdom National Report
Introduction
Background: competition law in the UK
1. The Competition Act 1998 (which came into force in March 2000) introduced fundamental changes to UK competition law.  The UK adopted Articles 81 and 82 of the EC Treaty as the basis of its reform of competition law.  As a result, the main EC and UK provisions are now virtually identical.  Both Article 81 EC and Chapter I of the Competition Act prohibit anti-competitive agreements between two or more undertakings; whilst Article 82 EC and Chapter II of the Competition Act prohibit abusive conduct by dominant undertakings.  Each provision requires that competition be assessed within a specified market, defined by reference to both products and geography.
2. The essential difference between UK and EC competition law is jurisdictional.  The EC provisions are applicable only if the agreement or conduct “may affect trade between Member States”.  The Chapter I and Chapter II prohibitions contained in the Competition Act will apply to agreements or conduct that “may affect trade within the United Kingdom”.  It is therefore possible for both sets of provisions to be applicable to agreements in the UK.
3. With that jurisdictional exception, the wording of the UK and EC provisions is essentially the same.  Further, when introducing the Competition Act, the UK Government took the view that the application and development by the courts of the UK law should mirror that of the equivalent EC provisions.  Section 60 of the Competition Act  provides materially as follows:

“(1)
The purpose of this section is to ensure that so far as is possible (having regard to any relevant differences between the provisions concerned), questions arising under this Part in relation to competition within the United Kingdom are dealt with in a manner which is consistent with the treatment of corresponding questions arising in Community law in relation to competition within the Community.

(2)
At any time when [any court or tribunal] determines a question arising under this Part, it must act (so far as is compatible with the provisions of this Part and whether or not it would otherwise be required to do so) with a view to securing that there is no inconsistency between - 

(a) the principles applied, and decision reached, by the court in determining that question; and

(b) the principles laid down by the Treaty and the European Court, and any relevant decision of that Court, as applicable at that time in determining any corresponding question arising in Community law.

(3)
The court must, in addition, have regard to any relevant decision or statement of the Commission.”

4. The Government stated that the concept behind section 60 was that European jurisprudence was to be followed unless the court was driven to a different conclusion by a provision in the Competition Act.  This has meant that competition law in the UK now effectively mirrors EC competition law.
5. This has particularly become the case since the “modernisation” of EC competition law by Regulation 1/2003 in May 2004 and the devolution of the enforcement of Articles 81 and 82 EC to the national competition authority, the Office of Fair Trading (“OFT”)
. 
Background: vertical agreements under UK competition law
6. Vertical agreements, i.e. agreements between undertakings at different levels of the production or distribution chain, are currently regulated in the UK by the Competition Act (Land and Vertical Agreements) Order 2000 (SI 2000/310) (“the UK Exclusion Order”).  The UK Exclusion Order provides that vertical agreements
 are completely excluded from the application of the Chapter I prohibition except where they impose, directly or indirectly, fixed or minimum resale prices.
7. The UK Exclusion Order is to be repealed as from 1 May 2005.  From that date, the EC Verticals Block Exemption
 will apply in the UK not only to agreements that may affect trade between Member States (and which are therefore subject to Article 81 EC), but it will also apply as a “parallel exemption” from the Chapter I prohibition under s.10 of the Competition Act for agreements that may affect trade in the UK only.  The effect of this will be that all vertical agreements in the UK will be able to take advantage of the “safe haven” offered by the EC Verticals Block Exemption.
8. Moreover, an agreement will fall within Article 81 EC and/or the Chapter I prohibition only if it has as its object or effect an appreciable effect on competition.  The European Commission’s Notice on Agreements of Minor Importance
 sets out, using market share thresholds, what is not an appreciable restriction of competition under Article 81 EC.  In determining whether an agreement has an appreciable effect on competition for the purposes of Article 81 EC and/or the Chapter I prohibition, the OFT has indicated
 that it will have regard to the European Commission’s approach as set out in its Notice on Agreements of Minor Importance.
9. As indicated above, s.60 of the Competition Act means that courts in the UK will have to apply the principles set out in EC law to vertical agreements regulated under UK competition law.  The OFT has also indicated that it will take the same approach to vertical agreements generally as that taken by the EC Commission:
“The European Commission’s Notice Guidelines on Vertical Restraints [Commission Notice 2000/C 291/01 (OJ C291, 13.10.00, p.1)] sets out the principles for the assessment of vertical agreements under Article 81, including the application of the Block Exemption to vertical agreements.  The OFT will have regard to this Notice in its assessment of vertical agreements in relation to both Article 81 and the Chapter I prohibition”
.
A/
In its treatment of distribution systems, to what extent may or should competition law control the freedom of a supplier to adopt one or different distribution channels for the same product?
10. Under UK competition law a supplier may organise freely the distribution of his products, including choosing a single distribution channel or a “multi-network”, subject only to the restraints imposed by Articles 81 and 82 EC and/or the Chapter I and II prohibitions contained in the Competition Act.
11. UK competition law recognises the potentially pro-competitive benefits of vertical agreements: promoting efficiencies, promoting non-price competition (particularly discouraging ‘free-rider’ problems), and promoting investment and innovation.  The position of the OFT is as follows:
“Generally, for a vertical agreement to raise competition concerns, one or more parties to the agreement must have market power, or obtain market power as a result of the agreement.  Even where none of the undertakings party to a vertical agreement possesses market power individually, there may be a series of similar agreements which cover a group of undertakings that collectively possess market power.  Such networks of agreements may raise competition concerns.

Vertical agreements may produce benefits, even where they do not fall under the Block Exemption or the UK Exclusion Order.  Therefore vertical agreements generally need to be assessed on a case by case basis”
.
12. The OFT has also indicated that 

“the important issue generally is not the form of the vertical restraint but its effect on competition”.

13. Apart from the hardcore restrictions set out in the EC Verticals Block Exemption (which are considered further below), UK competition law does not treat vertical agreements differently merely on the basis that they relate to different distribution channels (e.g. exclusive purchasing, exclusive distribution, selective distribution, franchising).  UK competition law is concerned with the effect of the agreements on competition. 

14. The first stage of any analysis of the effect on competition of vertical agreements is to define the relevant market in order to determine the suppliers’ or buyers’ market share
.  The market power of the supplier (or of the buyer in the case, for example, of exclusive purchasing agreements) is therefore of the utmost importance to the treatment of vertical agreements and distribution systems under UK competition law.
15. The combined effect of the de minimis doctrine (as set out in the European Commission’s Notice on Agreements of Minor Importance) and the Verticals Block Exemption is that most vertical agreements where the market share of each of the parties is below 15% fall outside Article 81(1) EC and/or the Chapter I prohibition altogether; and that most vertical agreements, even if they are caught by Article 81(1) EC and/or the Chapter I prohibition, will fall within the EC Verticals Block Exemption, provided that the supplier’s market share is below 30% and that the agreement does not contain any of the ‘hard-core’ blacklisted provisions contained in Article 4 of the Block Exemption.
16. As a consequence, a very large number of vertical agreements will enjoy the benefit of one of these two ‘safe havens’.  Individual examination of vertical agreements will only be necessary where the agreement cannot take advantage of the de minimis doctrine or the Verticals Block Exemption, for example, because the suppliers’ market share exceeds 30% or because the parties wish to include a black-listed provision in their agreement.
17. Where the supplier’s market share exceeds 30% it may be that it has a dominant position, in which case restrictions in its vertical agreements may amount to an abuse of a dominant position contrary to Article 82 EC and/or the Chapter II prohibition.  Under EC law, firms have been found to be dominant where they have a market share in the region of 40%, and they are presumed to be dominant at 50%
.

18. Agreements containing blacklisted provisions are unlikely to satisfy the criteria of Article 81(3) EC
 and therefore benefit from individual exemption, since these are hard-core restrictions to which the competition authorities generally take exception.  It follows that individual examination of vertical agreements under Article 81 and/or the Chapter I prohibition is likely to be relatively rare: it is most likely to be necessary where the supplier has a market share in excess of 30% but does not have a dominant position in the sense of Article 82 and/or the Chapter II prohibition.
19. In any event, the OFT has indicated that 

“The economic analysis of vertical restraints is often similar whether a vertical restraint is assessed under Article 81 and/or the Chapter I prohibition or Article 82 and/or the Chapter II prohibition.  The factors described in … this guideline … therefore also apply to the analysis of a vertical restraint when it is assessed in the context of Article 82 or the Chapter II prohibition”
.

20. The approach of UK competition law to vertical agreements and market power can be summarised as follows:

	Market shares and vertical agreements

	50%
	An undertaking with a market share of more than 50% is presumed to be dominant.

	40%
	An undertaking with a market share of more than 40% may be dominant.

	30%
	An undertaking with a market share of more than 30% will not benefit from the EC Verticals Block Exemption.  Even if an agreement is caught by Article 81(1) and/or the Chapter I prohibition, it will benefit from block exemption if the market share is less than 30% and the agreement does not contain Article 4 hard-core restrictions.

	15%
	An undertaking with a market share below 15% will usually benefit from the de minimis doctrine.


Treatment of distribution systems that fall within the EC Verticals Block Exemption
21. The EC Verticals Block Exemption (“the Block Exemption”) will not apply to a vertical agreement where 

a) the market share of the supplier (or buyer, in the case of an agreement with an exclusive supply obligation) exceeds 30% of the relevant market (Article 3), or
b) the agreement contains one or more of the ‘hardcore’ restrictions listed in the Block Exemption (Article 4).

22. In addition, the Block Exemption does not apply to certain obligations, in particular, non-compete obligations, unless specific conditions are fulfilled (Article 5).
23. There are five ‘hardcore’ restrictions which, if included in a vertical agreement, have the effect of taking the entire agreement outside the scope of the Block Exemption.  The Block Exemption does not apply to any vertical agreement which directly or indirectly (whether on its own or in combination with other factors under the control of the parties) has as its object one of the following restrictions:
a) Restrictions on a buyer’s ability to determine its sale price.  An agreement where a supplier imposes a maximum or recommended sale price may benefit from the Block Exemption unless such a price results, in practice, in a fixed or minimum sale price.
b) Restrictions concerning the territory into which, or the customers to whom, the buyer may sell.  As a general principle, a buyer must remain free to decide where and to whom he sells the contract goods or services and this cannot be restricted by the agreement.  However, this general principle is subject to certain exceptions: the supplier can restrict a buyer from making ‘active sales’ into a territory allocated exclusively to another buyer or which the supplier has reserved exclusively to itself; the supplier can restrict sales by a wholesaler to end-users; the supplier can restrict distributors in a selective distribution system from selling to unauthorised distributors in markets where such a system is operated; and the supplier can restrict a buyer of components supplied for incorporation from re-selling them to competitors of the supplier.
c) Restrictions on sales to end-users by authorised retail distributors in a selective distribution system.  A producer applying a selective distribution system cannot restrict active or passive selling by the authorised distributors (operating at the retail level of trade) to end-users, except that the supplier can require the distributor to sell only from a given location.
d) Restrictions on authorised distributors in a selective distribution system selling or purchasing from other members of the network.  The appointed distributors in a selective distribution system cannot be restricted from buying or selling the contract goods to or from other appointed distributors within the network operating either at the same or at a different level of trade.

e) Restrictions on the sale of components as spare parts by the manufacturer of the component to end-users, independent repairers and service providers.  An agreement between a supplier of component parts and a buyer which incorporates these parts into its own products (the original equipment manufacturer) may not prevent or restrict sales by the supplier of these component parts as spare parts to end-users, independent repairers or service providers.
24. Article 5 of the Block Exemption imposes specific conditions for certain types of obligations.  If such obligations are contained in a vertical agreement and they do not comply with the conditions in Article 5, the Block Exemption does not apply to those obligations.  This does not prevent the remainder of the agreement from benefiting from the Block Exemption, if the obligations are severable from the remainder of the agreement.

25. The Block Exemption does not apply to the following obligations:

a) Non-compete obligations
 during the term of the contract which exceed five years - any direct or indirect non-compete obligation which is indefinite (including those which are tacitly renewable beyond five years) or exceeds five years.  The five year time limit does not apply if the contract goods or services are sold by the buyer from premises and land owned or leased by the supplier.  In such cases, the time limit must not exceed the buyer’s occupancy.
b) Non-compete obligations after the termination of the contract – any direct or indirect non-compete obligation on the buyer not to manufacture, purchase, sell or resell goods or services after termination of the contract.  However, such an obligation can be covered by the Block Exemption provided that the obligation is limited to a period of one year after termination of the agreement, relates to goods or services which compete with the contract goods or services, is limited to the premises and land from which the buyer has operated during the contract, and is indispensable to protect know-how
 transferred from the supplier to the buyer.

c) Obligations not to sell particular competing brands in a selective distribution system – any direct or indirect obligation causing the members of a selective distribution system not to sell the brands of particular competing suppliers.

26. In theory, therefore, a supplier may choose, for the sale of one particular product, several different distribution systems (a “multi-network”).  However, as a matter of practicality, it is likely to be difficult for a supplier to combine a selective distribution system with another distribution system, such as exclusive distribution, because of the prohibition under Article 4(c) of the Block Exemption, which means that the supplier cannot restrict active or passive sales by its selective distributor.

27. Moreover, the OFT has the power to withdraw the benefit of the UK Exclusion Order and/or the Block Exemption where it considers that the agreement will, if not excluded, infringe the Chapter I prohibition and/or Article 81 and that it would be unlikely to grant the agreement an unconditional individual exemption.   In deciding whether to withdraw the benefit of the exemptions (“claw back” the agreements), the OFT will consider the actual economic effect of the agreements at issue and, in particular, the effect on consumers.

28. In its September 2002 report on the wholesale supply of compact discs (OFT 391), the OFT said as follows:

“6.3
Where vertical agreements are preventing retailers from being able to reflect cheaper wholesale prices available in other EEA countries in lower retail prices to UK consumers, this distorts competition and is likely to be detrimental to UK consumers.  The OFT takes the view that, in the circumstances of the UK CD market, agreements which discourage retailers from importing CDs from the EEA for resale in the UK are likely appreciably to restrict competition in the UK CD market and are unlikely to merit individual exemption.

6.4
The OFT accepts that exclusive purchasing arrangements may, in some circumstances, produce consumer benefits and that volume discounts in themselves are not necessarily anti-competitive.  Some agreements between record companies and their retailers including such terms may not merit claw-back.  But the parties to such agreements would have to convince the OFT that any vertical restrictions are (amongst other things), the least restrictive terms necessary to produce the consumer benefits and that consumers get a fair share of them”.

Treatment of distribution systems that fall outside the EC Verticals Block Exemption
29. If a vertical agreement falls outside the ‘safe haven’ of the Block Exemption, the OFT will carry out an economic analysis of the agreement in the context of Article 81 EC and the Chapter I prohibition.  As indicated above, the OFT recognises that there are many contracts between manufacturers and retailers that place some restriction on the commercial freedom of one or both parties, but most will not raise competition concerns because they relate to undertakings that do not have market power, either individually or collectively.
30. The OFT has produced a list of the main types of restraints that might appear in vertical agreements and which might potentially restrict competition
.
a) Resale price maintenance: where the supplier specifies the resale price of the product.  Where fixed or minimum resale prices are specified these are hardcore restrictions which will almost invariably infringe Article 81 and/or the Chapter I prohibition.  Price fixing agreements, by their very nature, restrict competition to an appreciable extent.  Maximum prices and recommended resale prices will not usually infringe competition law, unless their effect is to fix prices and dampen price competition.
b) Selective distribution: where a manufacturer supplies only a limited number of dealers that are then restricted in their ability to resell products.
c) Exclusive distribution: a particular form of distribution where the manufacturer supplies only one retailer in a particular territory or allows only one retailer to supply a particular class of customer (e.g. businesses or consumers).

d) Non-compete or exclusive dealing: where the retailer agrees to purchase, or deal in, goods from only one manufacturer.

e) Tie-in sales and bundling: where the manufacturer makes the purchase of one product (the tying product) conditional on the purchase of a second product (the tied product).  A set of tied products is sometimes referred to as a bundle of products.

f) Full-line forcing: an extreme form of tie-in sale where, in order to obtain one product in the supplier’s range, the retailer must stock all the products in that range.

g) Quantity forcing: where the retailer is required to purchase a minimum quantity of a certain product.

31. As indicated above, the important issue is generally not the form of the vertical agreement but its effect on competition.  The first step will be to assess whether one or more of the parties to the agreement has market power.  Where this is the case, the restraint may have anti-competitive effects if its likely effect is to foreclose the market (or a substantial part of it) to competition or to dampen competition or (in the context of EC law) to create obstacles to market integration.  Regard will also be had to the potentially pro-competitive benefits of vertical agreements. 
32. Each case will be considered on its particular merits and in its particular economic context.  However, the OFT has given some examples of the effects on competition of particular vertical restraints.  For example, as regards foreclosure of the market and selective distribution, the OFT has said as follows
:
“A market is foreclosed to competition either completely or partially when undertakings face barriers to entering that market, or barriers to expansion once in that market.

Selective distribution may foreclose a market to retail competition, where it is practised by a sufficient proportion of manufacturers.  For example, if manufacturers of the most popular brands of a product have similar distribution agreements with their retailers (with the effect that relatively few retailers are authorised to stock the full range of popular brands), this may prevent unauthorised retailers from providing effective competition and thereby provide the authorised retailers with market power.

Selective distribution may be less likely to lead to foreclosure if, rather than imposing an absolute restriction on the number of retailers in the distribution network, any retailer may join the network provided it meets certain objective standards (where these standards are not clearly designed to favour existing retailers over new entrants)”.
Treatment of distribution systems where the supplier holds a dominant position
33. As indicated above, the OFT has stated that 

“The economic analysis of vertical restraints is often similar whether a vertical restraint is assessed under Article 81 and/or the Chapter I prohibition or Article 82 and/or the Chapter II prohibition.  The factors described in … this guideline … therefore also apply to the analysis of a vertical restraint when it is assessed in the context of Article 82 of the Chapter II prohibition”
.

34. Although the market power of a dominant supplier will be more easy to establish, the OFT will still consider a vertical restraint imposed by such a supplier in its economic context and whether, on its particular facts, it has an anti-competitive effect, i.e.  its likely effect is to foreclose the market (or a substantial part of it) to competition or to dampen competition or (in the context of EC law) to create obstacles to market integration.  
B/
In its treatment of distribution systems, to what extent may or should competition law control the cumulative effect of the adoption of the same distribution channel by the majority of suppliers on a market?
35. As indicated above, UK competition law focuses on the economic effect of a vertical agreement or distribution system and will therefore take into account the network or cumulative effect of a number of agreements entered into by competing suppliers.  If the cumulative effect of a number of similar distribution systems is to lead to foreclosure of the market, the agreements may be held to be in breach of Article 81 EC and/or the Chapter I prohibition.
36. For example, in the recent case of Crehan v Inntrepreneur Pub Company CPC [2004] EWCA 627, the English Court of Appeal considered the application of Article 81 EC to a beer supply agreement.  It cited and applied the ECJ’s judgment in Delimitis [1991] ECR I-935 as follows:
[image: image1.emf]
37. The Court of Appeal held that beer ties in the UK fell foul of the first limb of the Delimitis test in that they hindered independent access to the market for new competitors.  Further, it held that the facts in the case clearly satisfied the second limb of the Delimitis test.  Therefore, IPC's beer ties breached Article 81 EC. 
38. The application of the principle of “cumulative effect” in UK competition law will not differ merely according to the type of distribution network chosen.  As indicated above, the OFT focuses on the economic effect of a vertical agreement or distribution system and will therefore consider the facts of each particular case and relevant market.  The type of distribution system will, of course, be a factor.
39. If the cumulative effect of a number of similar distribution systems is found to lead to foreclosure of the market, the agreements may be held to be in breach of Article 81 EC and/or the Chapter I prohibition.  The consequences of the OFT or the court finding that an agreement is in breach of Article 81 EC and/or the Chapter I prohibition are as follows: the agreement will be void and unenforceable; the OFT may impose a penalty on the undertakings concerned of up to 10% of their turnover in the goods or services affected by the agreement; and/or third parties (including parties to the agreement in question) may sue for damages in the national court for any loss arising as a result of the agreement
.
40. As indicated above, the OFT has the power to withdraw the benefit of the UK Exclusion Order and/or the Block Exemption where it considers that the agreement will, if not excluded, infringe the Chapter I prohibition and/or Article 81 and that it would be unlikely to grant the agreement an unconditional individual exemption.  In considering whether to withdraw the exemption for vertical agreements, the OFT has had particular regard to whether or not there was a network of similar vertical agreements containing the same restriction and, therefore, whether there was a cumulative effect
.  
C/
What are your personal views on the subject and your suggestions for improvements of the system?
41. Generally, we welcome the changes to UK competition law which mean that the OFT and the courts will take an approach that analyses the economic effect of agreements, rather than the overly technical approach of UK competition law that predated the Competition Act 1998.  A harmonised approach between the UK and EC regimes is also welcome.  However, those advising clients with distribution systems across the EU have found that different approaches in other Member States have caused problems and that further harmonisation may be welcome.

42. The application of the Block Exemption in the UK is also generally welcomed and is considered to improve legal certainty (particularly when read together with the Commission and OFT guidelines).  Although the application of the market share threshold may sometimes raise question, the two-year flexibility that is given in the Block Exemption does reduce such problems considerably.
43. As the new system is applied by the authorities in the UK and by practitioners, it is certain that further interesting questions will arise.  At the moment, however, one of the issues that can be seen to be of particular interest is how the OFT will approach the question of withdrawing the benefit of the Block Exemption (as described above).  The OFT has not yet taken such a step.
KASSIE SMITH

15 March 2005
� The national competition authorities in the UK are the OFT and various sector regulators, i.e. the Office of Communications (OFCOM); the Gas and Electricity Markets Authority (Ofgem) in Great Britain and the Directors General of Gas and of Electricity Supply for Northern Ireland in Northern Ireland; The Water Services Regulation Authority (commonly referred to as Ofwat) in England and Wales; the Office of Rail Regulation (ORR); and the Civil Aviation Authority (CAA).  For the purposes of this report, references to the OFT should be read so as to include also the sector regulators.





� A vertical agreement is defined in Article 2 of the Order as: “an agreement between undertakings, each of which operates for the purposes of the agreement, at a different level of the production or distribution chain, and relating to the conditions under which the parties may purchase, sell, or resell certain goods or services and includes provisions contained in such agreements which relate to the assignment by the buyer or use by the buyer of intellectual property rights, provided that those provisions do not constitute the primary object of the agreement and are directly related to the use, sale or resale of goods or services by the buyer or its customers”.





� Commission Regulation (EC) No 2790/1999 on the application of Article 81(3) of the Treaty to categories of vertical agreements and concerted practices (OJ L336, 29.12.99. p21). 





� OJ C368, 22.12.01, p.13.





� Paragraph 2.3 of the OFT’s Competition Law Guideline on Vertical Agreements, December 2004, OFT 419.





� Paragraph 3.2 of the OFT’s Competition Law Guideline on Vertical Agreements, December 2004, OFT 419.





� Paragraphs 7.4 and 7.5 of the OFT’s Competition Law Guideline on Vertical Agreements, December 2004, OFT 419.





� This is the approach also set out in paragraph 120 of the European Commission’s Notice Guidelines on Vertical Restraints.





� Case C-62/86 AKZO Chemie BV v Commission [1991] ECR ECR I-3359.  





� The equivalent UK law provision is found in s.9(1) of the Competition Act 1998.





� Paragraph 6.2 of the OFT’s Competition Law Guideline on Vertical Agreements, December 2004, OFT 419.





� Non-compete obligations for the purposes of the Block Exemption are obligations that directly or indirectly cause the buyer not to manufacture, purchase, sell or resell competing goods or services, or to purchase from the supplier, or another designated undertaking, more than 80% of the buyer’s total purchases of the contract goods or services and their substitutes on the relevant market, thereby preventing the buyer from purchasing competing goods and services or limiting such purchases to 20% (Article 1(b) of the Block Exemption).





� According to the definition in Article 1(f) of the Block Exemption, the know-how needs to be ‘substantial’, meaning that the know-how includes information which is indispensable to the buyer for the use, sale or resale of the contract goods or services.





� Paragraph 7.7 of the OFT’s Competition Law Guideline on Vertical Agreements, December 2004, OFT 419.





� Paragraphs 7.10-7.12 of the OFT’s Competition Law Guideline on Vertical Agreements, December 2004, OFT 419.





� Paragraph 6.2 of the OFT’s Competition Law Guideline on Vertical Agreements, December 2004, OFT 419.





� Case C-435/99 Crehan v Courage [2001] ECR I-6297.  Following the judgment of the ECJ, Mr Crehan’s case returned to the English courts and he was successful in his claim for damages: see Crehan v Inntrepreneur Pub Company CPC [2004] EWCA 627, CA, cited above.


� See, for example, the OFT’s Gazette of Competition Case Closure Summaries published in December 2003 recording its decision to close its investigation into video rental distribution arrangements (case ref: CE/2328/03).
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