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Introduction

In the United Kingdom (“the UK”), advertising is regulated by the following legal sources:

· legislation, in particular the Control of Misleading Advertisements Regulations 1998 (SI 1988/915, “CMARs”) and regulations in special areas (e.g. pharmaceuticals, tobacco, food regulations);

· codes of practice, in particular the advertising standards codes published by the Advertising Standards Authority (the “ASA”); 
· other internal industry-specific codes and practice; and 
· common law.

At present, the UK advertising industry is mostly self-regulated through compliance with codes of good practice.  The ASA is the main body responsible for administering those codes, as well as the applicable legislation.  It is a non-statutory body, however, its decisions are subject to judicial review.  There are also other agencies and bodies for television, radio or cinema advertising or advertising of special products (see below).  The role of the regulator, the Office of Fair Trading, is mainly to support and reinforce the controls exercised by the ASA where it has been unable to take effective action. 

As referred to above, the main legislative provisions on advertising in the UK are the CMARs, which is expected to be replaced by new Consumer Protection from Unfair Trading Regulations and Business Protection from Misleading Marketing Regulations (“draft CPRs” and “draft BPRs”), currently being discussed in Parliament.  It is expected that, subject to parliamentary approval, these new Regulations will come into force by the end of May 2008.
The main non-legislative advertising rules are contained in the Advertising Standard Codes.  These Codes are the responsibility of two industry Committees of Advertising Practice - CAP (Broadcast) and CAP (Non-broadcast) and are independently administered by the ASA.  These codes are separated out into codes for non-broadcast advertising, codes for TV, radio and all other types of advertisements (e.g. text services).  
The main principles of the advertising standards codes are that advertisements should not mislead, cause harm, or offend. There are specific rules for certain products and marketing techniques.  These include rules for alcoholic drinks, health and beauty, children, motoring, environmental claims, gambling, direct marketing and prize promotions.

A list of other agencies and bodies dealing with advertising claims is attached as Annex A.

Questionnaire
1) Does the law in your country impose a general positive obligation on advertisers to provide all relevant information (information that enables the consumer to make an informed decision)? If the answer to question 1 is in the affirmative it would be helpful if you discuss the following:
a. In which area of law and which branch of law is the general obligation located (unfair competition law, marketing practices law, consumer law; contract law, administrative law, other)?

b. Is the information that has to be provided qualified in any way and how (e.g. all information of relevance to consumers, only health-related information, only economically relevant information, etc.)? Are these qualifications set out in statutory law or established through case law? Please give examples.

c. By what means is the general duty interpreted and concretized: by secondary legislation, by case law, by administrative guidelines, by self regulation? 

d. If your country is a member of the European Union, what will be/is the fate of the positive duty to disclose information after the implementation of the Unfair Commercial Practices Directive (UCPD)?
At present, there is no general positive obligation on advertisers to provide all relevant information in the general advertising regulations and codes in the United Kingdom.  However, probably by the end of May 2008, English law will impose such a general positive obligation when the draft CPRs, implementing the UCPD, enter into force.

Please refer to Question 2.
2) If the answer to question 1 is in the negative, is a failure of an advertiser to provide relevant (sufficient) information generally considered as misleading advertising (negative information duty; misleading by omission)? The following can be discussed:

a. In which area of law is this rule located (unfair competition law, marketing practices law, consumer law; contract law, administrative law, other)
At present, there is no general and express positive obligation on advertisers to provide all relevant information in the sources referred to above in the Introduction.  However, a failure of an advertiser to provide relevant or sufficient information can be considered to be misleading advertising.  

Under the CMARs, an advertisement is deemed to be ‘misleading’ if, in any way, it: 

(a) deceives or is likely to deceive the persons to whom it is addressed or who it reaches; and if

(b) by reason of its deceptive nature, it is likely to affect those persons’ economic behaviour, or injures or it is likely to injure a competitor of the person whose interests the advertisement seeks to promote.

The existing case law
 preceding the CMARs already established the following principles in relation to misleading advertising:

(a) an advertisement is misleading if it conveys a false impression to an average reasonable viewer of the advertisement;

(b) both literal and implied meaning must be considered;

(c) there must be a reasonable probability of confusion being caused by the advertisement, not just an abstract risk;

(d) if information is designed or intended to mislead, this gives rise to a strong inference that it is likely to achieve its aim.

The AS Codes further qualify the notion of misleading advertising by expressly including “omission” among its causes.  See Article 7.1 of The British Code of Advertising, Sales Promotion and Direct Marketing (“AS Code”): “No marketing communication should mislead, or be likely to mislead, by inaccuracy, ambiguity, exaggeration, omission or otherwise” (emphasis added).      

In addition, the AS Codes state that “all marketing communications should be legal, decent, honest and truthful” and “should be prepared with a sense of responsibility to consumers and society” (Articles 2.1 and 2.2 of the BCA).  The fact that advertising may not deceive and should be honest, truthful and that it should be prepared with a sense of responsibility to consumers would also imply that misleading advertising can arise from a distortion of the attributes of a product or service, including omission of important details.  
The positive obligation to provide information is not only imposed by statutes or codes, but may also be used as a remedy to certain competition concerns.  Recently, the UK competition authorities (the OFT and the Competition Commission) imposed such a positive obligation on advertisers in the financial sector as a remedy to address the adverse effects on competition the authorities found on the market of personal current accounts (“PCA”) banking service in Northern Ireland.  The remedies were designed to help customers make informed choices about PCAs and included a requirement for providing better and clearer information to customers to help them understand banks’ PCA services, charges and interest rates.

b. The omission of what kind of information is considered misleading? Please give examples from case law or administrative practice.

 The omission of information can be critical in advertisements for the offer for sale of goods and services.  Almost all offers for sale of goods and services have some limitations attached to them and it is generally not sufficient to state that limitations apply. The requirement is usually to explain those limitations, as, in practice, little previous knowledge or experience of the product or service can be assumed on the part of the viewer or reader.
  

Another example is the information provided on a guarantee of products or services. Art. 17 of the BCA imposes on advertiser the duty to inform customers about the nature and extent of any additional rights provided by the guarantee, over and above those given to them by law, and should make clear how to obtain redress.  The marketing communications should also spell out any substantial limitation on the guarantee.

In practice, for example, the ASA recently upheld a complaint against Dell for not including the information in the advertisement of its printers in that a USB cable was not included with a printer.  The ASA report stated that it "considered the ad gave the impression that the printer could be used in conjunction with a computer without the purchase of any further equipment," and that "[T]he natural expectation among customers was that a cable would be included in the advertised price unless the advertisement specifically stated that it was not."

c. If your country is a Member of the European Union, how has it implemented (will implement) Art. 7 UCPD?

The UK is one of the EU Members States that has not yet finalized the implementation of the UCPD, although the deadline to do so expired on 12 June 2007.  At the time this Report was drafted, the drafts of the two Regulations implementing the UCPD (draft CPRs and draft BPRs) are being discussed in Parliament.  As mentioned above, subject to parliamentary approval, these new Regulations will come into force at the end of May 2008. These draft Regulations will replace the CMARs. 

Article 7 of the UCPD expressly regulates misleading omissions. This Article is implemented in the draft CPRs in Section 6.  Even though the new draft Regulations is not identical due to formal adjustments to the English legislative style, all the elements contained in Article 7 UCPD are transposed in the new Regulations. A table in the Annex B attached to this Questionnaire compares the two texts.  One detail to be noted is that Article 7.5 makes express reference to Annex II of the Directive for applicable information requirements established by Community law in relation to commercial communication, whereas the English text refers in this respect to “any information requirement which applies in relation to a commercial communication as a result of a Community obligation.”
3) What is the relationship of existing positive obligations to provide information in fair trading (marketing practices; unfair competition) laws with contract law?
Under English law, contract law regulates the relationship between advertisers and their customers, in particular, the legal effect of claims and the enforceability of offers made in advertisements. 

The normal type of advertisement that draws consumers’ attention to the features and price of advertised goods and services does not generally amount to an enforceable offer to sell those goods or services at that price.  Thus, claims made in advertisements will usually not become terms of any contract entered into in reliance on those claims. Nevertheless, there may be liability for false trade descriptions or misleading price indications.  

However, the existence of a contractual relationship cannot be excluded and should be assessed on a case-by-case basis.  For example, advertisements offering rewards in return for provision of any information or e.g. the return of lost property, or if the advertiser knows the purchaser’s identity and the purposes for which the purchaser buys the goods and services.      
4) Does the law in your country stipulate any specific positive obligations for advertisers to provide information? If the answer to this question is in the affirmative the following aspects can be discussed:

a. In which area of law and which branch of law are such duties located (unfair competition law, consumer law, marketing practices law; contract law, administrative law, criminal law, other)?
There are a number of specific rules for certain types of products, consumer groups or sales arrangements.

The AS Codes provide special rules for children, motoring, environmental claims, health & beauty products and therapies, weight control products and services, employment and business opportunities, financial products, tobacco, rolling papers and filters, alcoholic drinks and gambling. 

Annex C to this Questionnaire provides a list of legislation containing special advertising rules.

b. Can you name examples of specific obligations to provide information that are limited to:  
i. certain categories of products (e.g. foodstuffs; medicines; tobacco; alcohol; electrical appliances; motor vehicles; toys, cosmetics, etc.);
There are several examples in the specific regulations and AS codes.  

Marketing communications relating to medicines are heavily regulated by The Medicines Act 1968 and AS codes.  In terms of positive obligation to provide information, the AS codes state that marketing communications of medicines should include the name of the product, an indication of what it is for, text such as ‘Always read the label’ and the common name of the active ingredient if there is only one. There should be no suggestion that any medicine is either a food or a cosmetic (Art. 50.13 of the AC Code and specific and Medicines).
As regards vitamin and mineral supplements, the AS code requires the marketing communications should specify the group they are addressing when claiming or implying that health may be maintained. Indicative groups include: people who eat nutritionally inadequate meals, the elderly, children and adolescents, convalescents, athletes in training or others who are physically very active, women of child-bearing age, lactating and pregnant women, people on restricted food or energy diets, people with Asian ancestry from the Indian sub-continent, smokers.

ii. certain categories of services (e.g. tourist services; financial services, real estate services);
There are extensive positive duties to provide information in relation to employment services (Art. 52 of AS Code).  E.g., an employment agency must make clear in marketing communications its full name and contact details and, if the name does not disclose that fact, that it is an employment agency.  Marketing communications for homework schemes requiring participants to make articles, perform services or offer facilities at or from home should contain a series of elements, such as the full name and geographical address of the marketers, a clear description of the work; an indication of whether participants are self-employed or employed by a business, the likely level of earnings, etc.  There are similar requirements for marketing communications for business offers.
See also text below on health and beauty therapies.  

iii. certain product characteristics (e.g. dangerous product characteristics; health related qualities; ecological  (environmental) qualities);
For example, for health and beauty products and therapies, marketers should encourage consumers to take independent medical advice before committing themselves to significant treatments, including those that are physically invasive.
Art. 49 of the AS Code deals with environmental claims.  Claims such as ‘environmentally friendly’ or ‘wholly biodegradable’ should not be used without qualification unless marketers can provide convincing evidence that the product will cause no environmental damage when taking into account the full life cycle of the product. Qualified claims and comparisons such as ‘greener’ or ‘friendlier’ may be acceptable if marketers can substantiate that their product provides an overall improvement in environmental terms either against their competitors’ or their own previous products.  The AS code also state that use of extravagant language, bogus and confusing scientific terms should be avoided. 

iv. specific methods of sale (e.g. conditions and duration of special offers, withdrawal rights with distance selling);
For distance selling offers, the AS Codes note that where the headline cost of goods and services available by mail order or other distance selling means does not include delivery, the delivery charge must be clearly indicated beside the headline price.

v. certain contractual rights and obligations?
See above in Question 2) examples on offer limitations or guarantees. 

c. Does the law in your country impose on advertisers a duty to provide information about their own identity and contact details? Is this obligation limited in certain respects?
There is no general positive obligation on advertisers to provide information about their own identity and contact details. Please see above the obligation to provide contact details for specific products, services or arrangements.  
d. Does the law in your country impose on advertisers an obligation to provide information about price? Is this obligation limited in certain respects?
According to the AS Code, any stated price should be clear and should relate to the product advertised.  Prices quoted in marketing communications addressed to the public should include VAT and other non-optional taxes and duties imposed on all buyers.  In some circumstances, for example where marketing communications are likely to be read mainly by businesses able to recover VAT, prices may be quoted exclusive of VAT or other taxes and duties, provided prominence is given to the amount or rate of any additional costs.
The Guidance Notes specifies that areas where price information is particularly relevant include flight and cruise advertising. 
e. Is an infringement of specific obligations to provide information considered a violation of general rules against unfair competition (unfair marketing or unfair commercial practices)?
The failure to provide information can be challenged under the common law doctrine of mis-representation, which may give rise to liability for passing off.  The law of passing off prevents consumers being mislead as to the nature, quality or origin of advertised goods and services.  It also protects fair competition by outlawing unfair exploitation of a trader’s reputation and goodwill by others.
   
5) Does the law in your country set out any requirements as to the way in which information should be provided by advertisers (e.g. clear and comprehensible manner; language, etc.)?
According the AS Codes, all communications should be legal, honest and truthful. It should not contain anything that is likely to cause serious or widespread offence, in particular on the grounds of race, religion, sex, sexual orientation or disability, condone or encourage unsafe practices, violence or anti-social behaviour.  Marketing communications should be designed and presented in such a way that it is clear that they are marketing communications.  
The Advertising Guidance Notes, published by the ASA, further stipulate that in conventional television advertising, text should be kept to a minimum and messages should not be long, complicated or obscurely expressed.
6) Does the character of the medium through which the advertising is communicated to consumers affect the scope of existing obligations of advertisers to provide information? The following aspects can be discussed:

a. Is an explicit provision in this sense laid down in statutory law or is the importance of the advertising medium reflected in case law? Examples.
There is no such obligation under English statute, i.e. the CMARs. However, the AS TV Advertising Standards Code and Radio Advertising Standards Code specifically regulate the advertising practices in television and radio media.   

b. Is the scope of the obligation to provide information limited or extended in respect to TV advertising, advertising via Internet, advertising via mobile phones, other media?
The scope of the obligation to provide information is extended in respect to TV and radio advertising.  Article 5.4.7 of the TV Advertising Standards Code requires that the identity of the advertiser must be made clear if advertising might otherwise be misleading.  In this sense, viewers could be misled if, for example, advertising by a commercial company appeared to be part of a charity or public service campaign.

c. If your country is a member of the European Union, in what way has the proviso of Art. 7. 3 Directive on Unfair B2C Commercial Practices been transposed in your national law?
As mentioned above, the UK is in process of transposing the UCPD into law.  Article 7.3 of the UCPD deals with limitations of space or time in a given medium:

“Where the medium used to communicate the commercial practice imposes limitations of space or time, these limitations and any measures taken by the trader to make the information available to consumers by other means shall be taken into account in deciding whether information has been omitted.”
In the draft CPRs, the above Article is transposed in full in Sections 6.1 and 6.2 (adapted to the English legal style):

“6. (1) A commercial practice is a misleading omission if, in its factual context, taking account of the matters in paragraph (2)—[…]

6. (2) The matters referred to in paragraph (1) are— 

(a) all the features and circumstances of the commercial practice; 

(b) the limitations of the medium used to communicate the commercial practice (including limitations of space or time); and 

(c) where the medium used to communicate the commercial practice imposes limitations of space or time, any measures taken by the trader to make the information available to consumers by other means.”
7) How are the existing positive obligations to provide information enforced (e.g. by way of administrative sanctions; by way of positive injunction; by way of negative injunction (cease and desist); by way of criminal sanctions)?
As mentioned above, the AS Codes state that advertising can be misleading by omission. Hence, the standard complaint procedure applies.  The ASA or specialized bodies (see below) deal with complaints.  The ASA publishes its adjudications on its website (typically every Wednesday).  The adjudication can be appealed before adjudicators designated by the ASA..  Final decision can be further subject to judicial review. 

However, it should be noted that the ASA will normally not pursue a complaint if the point at issue is already subject of simultaneous legal action.

In terms of criminal sanctions, there are currently special laws that include criminal sanctions for an omission of relevant information in advertising, e.g. in the financial and banking, or pharmaceutical sectors.  The preparation for the implementation of the UCPD launched a debate on criminalisation of certain offences that will be regulated by the draft regulations.  The draft CPRs and BPRs, implementing the UCPD, provide for criminal offences relating to breaches of:
· the general prohibition on unfair commercial practices, which will require proof of a state of mind (knowledge or recklessness);

·  the remaining prohibitions on misleading actions and omissions, aggressive practices and the specific unfair practices prohibited in the Annex of the UCPD will be offences of strict liability,

These offences will be reviewed three years after the regulations implementing the Directive come into force.  The OFT will have the power to bring criminal prosecutions under the regulations implementing the UCPD.  

The introduction of criminal sanctions under the implementing regulations of the UCPD raised some concern within the UK business community that such criminal sanctions would weaken the effective self-regulatory system currently undertaken by the ASA and the CAP.  However, as mentioned above, the advertising industry’s self-regulatory regime is unlikely to be altered by the introduction of the UCPD because the OFT will continue to act only in cases where the non-statutory bodies (ASA) have been unable to take effective action.
8) What (if any) is the liability of advertising agencies and the media through which the advertising is communicated (e.g. TV and radio broadcasters) for advertising that fails to comply with information obligations imposed on advertisers?
In the UK, there are control mechanisms to check an advertisement before it is broadcast on a given media.  Clearcast (previously the Broadcast Advertising Clearance Centre) pre-checks advertisements on behalf of TV broadcasters before they go on air, eliminating almost all problems before transmission.  The Radio Advertising Clearance Centre pre-checks national radio advertisements and advertisements for specific categories before they are aired.
The CAP Copy Advice team provides a pre-publication advice service for the advertisement industry to avoid problems with ads in other media.

Media owners generally agree not to run advertisements that breach the codes.  However, the few who persistently breach the rules set in the AS Codes can be investigated by the Office of Fair Trading and/or Ofcom.  The ASA can, for example, refer a broadcaster to Ofcom if a licensee is not respecting the rules, or it can refer an advertiser, agency or publisher to the Office of Fair Trading if they persistently run misleading advertisements that breach the Codes.

9) What private and public bodies are granted standing to sue or competence to enforce the information obligations viz. advertisers?

a. Public agencies (competition authorities, consumer protection authorities)

b. Competitors and their associations?

c. Consumer organisations? 

d. Individual consumers?

e. Others?

The notion of complainant before the ASA is very broad and includes consumers, consumer associations, competitors or public agencies.  The ASA distinguishes between public complainants (individual consumers) and non-public complainants (competitors, associations, etc).

However, different rules apply in relation to the confidentiality of the identity of the complainant:  The ASA will not disclose the identity of individual members of the public who complain (public complainants) without their permission. Non-public complainants, for example competitor complainants and groups with an obvious interest in the outcome of the complaint (such as consumer bodies and pressure groups), are required to: agree to the disclosure of their identity; endeavour to resolve their differences, wherever possible, direct with the marketer or through their trade or professional organization; and confirm that they are not engaged in simultaneous legal action on the point at issue.

10) What is the role of self-regulation and of voluntary advertising codes and their relation to statutory information duties imposed on advertisers?
The UK advertising control system is essentially self-regulated.  The ASA and the Committees of Advertising Practices are the most active bodies in this area, composed by representatives of the industry, consumer associations, independent consultants, etc.   

As mentioned above, the Office of Fair Trading (the regulator) has a subsidiary role in control of advertising: it will step in only when the self-regulation bodies have been unable to deal adequately with a complaint and where it is in the public interest that an advertisement is stopped. 
11) Is there any discussion in your country on the relationship between a positive obligation to provide information in advertising and freedom of commercial communication or other constitutionally protected rights and freedoms?
The current discussion concerned mostly the implementation of the UCPD that regulates in detail the positive obligation to provide information in advertising.  

A consultative stakeholder group was put in place for developing the Office of Fair Trading’s guidance (for industry and enforcers) on the UCPD. The self-regulatory bodies, ASA and CAP have been involved in Department of Trade and Industry consultations in order to ensure the continued role of the ASA self-regulatory system under the new consumer protection regime.  As regards specifically the positive obligation to provide information is concerned, the discussion concerned the harmonization with many UK rules on disclosure of information for certain products (e.g. labelling of food, etc.) and how Art. 7 UCPD could impact the UK common law concept of misrepresentation.

The current system will continue and the wording of the new regulations and the accompanying guidance will mean that most advertising complaints should still be passed to the ASA. Furthermore, those sections of the UCPD that are specific to advertising and self-regulation will not be criminalised by the new UK Regulations.
12) What are the arguments advanced in the legal policy debate in your country for and against imposing positive information duties on advertisers (protection of the economic interest of consumers; increasing market transparency, remedying informational market failures due to product complexity/impossibility of consumers to ascertain quality; protection of health; protection of the environment; or alternatively, information overkill)?
See above question 11, the debate concerns the implementation of the UCPD rather than arguments for or against the positive information obligations.
13) Does the topic raise any special or additional issue in your jurisdiction, apart from the matters already covered in your answers to the questionnaire?

See above question 11.

14) Any concluding remark?

As a result of the implementation of the UCPD, a general obligation to provide information in advertising to consumers, as well as criminal enforcement for breaches of this general duty will be introduced.
  
As mentioned above, in practice, the UK advertising industry is mainly self-regulated through compliance with codes of good practice; the statutory bodies (OFT and other agencies) only support and reinforce the self-regulated actions.  The implementing legislation will also impact on the enforcement powers of the OFT.  However, these powers are mostly subsidiary to the ASA’s procedures.  It is expected that the UK codes of practice will be amended to reflect the modifications introduced by the UCPD, but the self-regulatory system is not expected to change significantly.

ANNEX A - List of agencies other than ASA dealing with advertising complaints 
· Financial Services Authority for financial advertising

· Press Complaints Commission for editorial in newspapers and magazines (www.pcc.org.uk)

· Ofcom for the content of a television or radio programmes (www.ofcom.org.uk)

· Trading Standards  or local councils for complaints about packaging, misleading shop window displays and contractual disputes (www.tradingstandards.gov.uk)

· Other services such as PhonepayPlus Unit to complain about phone-paid goods and services or Mailing, Telephone or Fax Preference Service (www.mpsonline.org.uk, www.fpsonline.org.uk, www.tpsonline.org.uk)
ANNEX B
Comparison between Article 7 of the Unfair Commercial Practices Directive (2005/29/EC) and Section 6 of Draft Consumer Protection from Unfair Trading Regulations

	Unfair Commercial Practices Directive (2005/29/EC)

Article 7

Misleading omissions

1. A commercial practice shall be regarded as misleading if, in its factual context, taking account of all its features and circumstances and the limitations of the communication medium, it omits material information that the average consumer needs, according to the context, to take an informed transactional decision and thereby causes or is likely to cause the average consumer to take a transactional decision that he would not have taken otherwise.

2. It shall also be regarded as a misleading omission when, taking account of the matters described in paragraph 1, a trader hides or provides in an unclear, unintelligible, ambiguous or untimely manner such material information as referred to in that paragraph or fails to identify the commercial intent of the commercial practice if not already apparent from the context, and where, in either case, this causes or is likely to cause the average consumer to take a transactional decision that he would not have taken otherwise.

3. Where the medium used to communicate the commercial practice imposes limitations of space or time, these limitations and any measures taken by the trader to make the information available to consumers by other means shall be taken into account in deciding whether information has been omitted.

4. In the case of an invitation to purchase, the following information shall be regarded as material, if not already apparent from the context:

(a) the main characteristics of the product, to an extent appropriate to the medium and the product;

(b) the geographical address and the identity of the trader, such as his trading name and, where applicable, the geographical address and the identity of the trader on whose behalf he is acting;

(c) the price inclusive of taxes, or where the nature of the product means that the price cannot reasonably be calculated in advance, the manner in which the price is calculated, as well as, where appropriate, all additional freight, delivery or postal charges or, where these charges cannot reasonably be calculated in advance, the fact that such additional charges may be payable;

(d) the arrangements for payment, delivery, performance and the complaint handling policy, if they depart from the requirements of professional diligence;

(e) for products and transactions involving a right of withdrawal or cancellation, the existence of such a right.

5. Information requirements established by Community law in relation to commercial communication including advertising or marketing, a non-exhaustive list of which is contained in Annex II, shall be regarded as material.
	Draft Consumer Protection from Unfair Trading Regulations

Section 6

Misleading omissions 
(1) A commercial practice is a misleading omission if, in its factual context, taking account of the matters in paragraph (2)— 

(a) the commercial practice omits material information, 

(b) the commercial practice hides material information, 

(c) the commercial practice provides material information in a manner which is unclear, unintelligible, ambiguous or untimely, or 

(d) the commercial practice fails to identify its commercial intent, unless this is already apparent from the context, 

and as a result it causes or is likely to cause the average consumer to take a transactional decision he would not have taken otherwise. 

(2) The matters referred to in paragraph (1) are— 

(a) all the features and circumstances of the commercial practice; 

(b) the limitations of the medium used to communicate the commercial practice (including limitations of space or time); and 

(c) where the medium used to communicate the commercial practice imposes limitations of space or time, any measures taken by the trader to make the information available to consumers by other means.

(3) In paragraph (1) “material information” means— 

(a) the information which the average consumer needs, according to the context, to take an informed transactional decision; and 

(b) any information requirement which applies in relation to a commercial communication as a result of a Community obligation. 

(4) Where a commercial practice is an invitation to purchase, the following information will be material if not already apparent from the context in addition to any other information which is material information under paragraph (3)— 

(a) the main characteristics of the product, to the extent appropriate to the medium by which the invitation to purchase is communicated and the product; 

(b) the identity of the trader, such as his trading name, and the identity of any other trader on whose behalf the trader is acting; 

(c) the geographical address of the trader and the geographical address of any other trader on whose behalf the trader is acting; 

(d) either— (i) the price, including any taxes; or 

(ii) where the nature of the product is such that the price cannot reasonably be calculated in advance, the manner in which the price is calculated; 

(e) where appropriate, either— (i) all additional freight, delivery or postal charges; or (ii) where such charges cannot reasonably be calculated in advance, the fact that such charges may be payable; 

(f) the following matters where they depart from the requirements of professional diligence— (i) 

arrangements for payment, (ii) arrangements for delivery, (iii) arrangements for performance, 

(iv) complaint handling policy; 

(g) for products and transactions involving a right of withdrawal or cancellation, the existence of such a right. 




ANNEX C – Advertising rules in UK legislation related to specific sector, product, consumer group or sales arrangement 

· Accommodation Agencies Act 1953 s.1

· Administration of Justice Act 1985 s.9-10 and Solicitors Practice Rules 1990 and Publicity Code 1990

· Adoption Act 1976 s.58

· Agriculture and Horticulture Act 1964 s.14

· Agriculture (Safety, Health and Welfare Provisions) Act 1956

· Alcoholic Liquor Duties Act 1979 (as amended) s.71

· Animals (Scientific Procedures) Act 1986 s.16

· Architects Act 1997 s.20

· Banking Act 1987 (Advertisements) Regulations (1988) (as amended)

· Betting and Gaming Duties Act 1981 (as amended)

· Betting Gaming and Lotteries Act 1963 (as amended) s.10 & 22

· Biocidal Product Regulations 2001 s.30-33

· Bread and Flour Regulations 1998 (as amended)

· Broadcasting Act 1990 s.8-9, 60 & 92-93

· Broadcasting Act 1996 s.14, 31 & 56 

· Business Advertisements (Disclosure) Order 1977

· Business Names Act 1985

· Cancer Act 1939 s.4

· Care Standards Act 2000 s.23

· Charitable Institutions (Fund Raising) Regulations 1994

· Charities Act 1992 (as amended) 

· Chemicals (Hazard Information and Packaging for Supply) Regulations 1994

· Children Act 1989

· Children and Young Persons (Harmful Publications) Act 1955 s.1

· Children and Young Persons Acts 1933 s.7 and 1963

· Civil Aviation Act 1982 s.82

· Civil Aviation (Air Travel Organisers' Licensing) Regulations 1995 (as amended)

· Civil Aviation (Ariel Advertising) Regulations 1995

· Cocoa and Chocolate Products Regulations 1976 (as amended)

· Coffee Extracts and Chicory Extracts (England) Regulations 2000

· Companies Act 1985 s.349 & 351

· Competition Act 1998

· Condensed Milk and Dried Milk Regulations 1977 (as amended)

· Conduct of Employment Agencies and Employment Businesses Regulations 2003

· Consumer Credit Act 1974 s.43-47

· Consumer Credit (Advertisements) Regulations 1989 (as amended)

· Consumer Credit (Exempt Advertisements) Order 1985

· Consumer Protection Act 1987 s.10-12 and 20 and the Code of Practice for Traders on Price Indications

· Consumer Protection (Distance Selling) Regulations 2000

· Consumer Transactions (Restrictions on Statements) Order 1976 (as amended)

· Control of Misleading Advertisements Regulations 1988 (as amended)

· Control of Pesticides Regulations 1986 (as amended)

· Copyright and Rights in Databases Regulations 1997

· Copyright Designs and Patents Act 1988 (as amended)

· Cosmetic Products (Safety) Regulations 1996 (as amended)

· Credit Institutions (Protection of Depositors) Regulations 1995

· Credit Unions Act 1979 (as amended) s.3

· Criminal Justice and Police Act 2001 s.46

· Crossbows Act 1987

· Dangerous Dogs Act 1991 s.1

· Data Protection Act 1998

· Data Protection (Conditions under Paragraph 3 of Part II of Schedule I) Order 2000

· Defamation Act 1952

· Defamation Act 1996

· Dentists Act 1984 s.26 & 41-42

· Deregulation (Betting and Bingo Advertising etc.) Order 1997

· Deregulation (Casinos) Order 1999

· Disability Discrimination Act 1995 s.11 & 19-22

· Education Reform Act 1988 s.214

· Electronic Commerce Directive (Financial Services and Markets) Regulations 2000

· Electronic Commerce (EC Directive) Regulations 2002

· Employment Agencies Act 1973 s.5

· Endangered Species (Import and Export) Act 1976 (as amended) s.4 

· Energy Act 1976 s.15

· Enterprise Act 2002

· Environmental Protection Act 1990 s.87

· Estate Agents Act 1979 s.10

· European Communities Act 1972

· Fair Trading Act 1973

· Feeding Stuffs Regulations 2000

· Finance Act 1993 s.29 & 33

· Financial Services and Markets Act 2000 s. 21, 24-25, 98, 145 & 238-241 

· Financial Services and Markets Act 2000 (Financial Promotion) Order 2001

· Firearms Act 1968 (as amended) s.3

· Fireworks (Safety) Regulations 1997

· Flavourings in Food Regulations 1992

· Food Labelling Regulations 1996 (as amended) 

· Food Safety Act 1990 s.8 & 15 and Regulations

· Foods Intended for Use in Energy Restricted Diets for Weight Reduction Regulations 1997

· Forgery and Counterfeiting Act 1981

· Fraudulent Mediums Act 1951

· Friendly Societies Acts 1974 and 1992

· Fruit Juices and Fruit Nectars Regulations 1977 (as amended)

· Gaming Act 1968 (as amended) s.42

· General Optical Council (Rules on Publicity) Order of Council 1985

· General Optical Council (Contact Lenses) (Qualifications etc) Rules Order of Council 1988

· General Product Safety Regulations 1994

· Geneva Conventions Act 1957 (as amended) s.6

· Hallmarking Act 1973

· Hearing Aid Council Act 1968 (as amended)

· Highways Act 1980 s.132

· HIV Testing Kits and Services Regulations 1992

· Honey Regulations 1976

· Human Organ Transplant Act 1989

· Human Rights Act 1998

· Income and Corporation Taxes Act 1988 s.577

· Indecent Displays (Control) Act 1981 s.1

· Industrial and Provident Societies Act 1965

· Infant Formula and Follow-on Formula Regulations 1995 (as amended)

· Insolvency Act 1986 s.137, 216 & 296-297 and Insolvency Rules 4. 226-300

· Jam and Similar Products Regulations 1981

· Knives Act 1997

· Licensing Betting Offices Regulations 1986 (as amended)

· Licensing Act 1964 s.67 & 168

· Local Government Act 1992 s.107

· Local Government (Miscellaneous Provisions) Act 1982

· London Cab Act 1968 s.4

· London County Council (General Powers) Act 1938

· Lotteries and Amusements Act 1976 and amendments

· Malicious Communications Act 1988

· Marine etc. Broadcasting (Offences) Act 1967

· Meat Products and Spreadable Fish Products Regulations 1984 (as amended)

· Medicines Act 1968 s.85-97

· Medicines (Advertising) Regulations 1994 (as amended)

· Medicines for Human Use (Marketing Authorisations) Regulations 1994

· Medicines (Labelling and Advertising to the Public) Regulations 1978

· Medicines (Monitoring of Advertising) Regulations 1994 (as amended)

· Metropolitan Streets Act 1867 s.9

· Milk and Milk Products (Protection of Designations) Regulations 1990

· Misrepresentation Act 1967

· Mock Auctions Act 1961 s.1

· Motor Cars (Driving Instruction) Regulations 1989 (as amended)

· National Lottery etc Act 1993 (as amended)

· National Lottery Regulations 1994

· Natural Mineral Water, Spring Water and Bottled Drinking Water Regulations 1999

· Nightwear (Safety) Regulations 1985 (as amended)

· Nurses Agencies Act 1957

· Nurses Midwives and Health Visitors Act 1997

· Obscene Publications Act 1959 (as amended)

· Olympic Symbol etc (Protection) Act 1995

· Opticians Act 1989 

· Organic Products Regulations 2001

· Package Travel, Package Holidays and Package Tours Regulations 1992 (as amended)

· Passenger Car Fuel Consumption Order 1983 (as amended)

· Pensions Schemes Act 1993 s.117

· Personal Pension Schemes (Advertisements) Regulations 1990 (as amended)

· Plant Varieties Act 1997

· Political Parties, Elections and Referendums Act 2000

· Postal Services Act 2000 s.86

· Prevention of Corruption Acts 1889-1916

· Price Indications (Bureau de Change) (No 2) Regulations 1992

· Price Indications (Method of Payment) Regulations 1991

· Price Indications (Resale of Tickets) Regulations 1994

· Price Marking (Food and Drink on Premises) Order 1979

· Price Marking Order 1999

· Private Hire Vehicles (London) Act 1998

· Property Misdescriptions Act 1991

· Protection of Animals Act 1911 (as amended)

· Protection of Children Act 1978 s.1

· Protection of Children (Tobacco) Act 1986

· Public Order Act 1986 s.19

· Pyramid Selling Schemes Regulations 1989 (as amended)

· Race Relations Act 1976 s.29

· Registered Designs Act 1949

· Registered Designs Regulations 2001

· Rent Act 1977 s.119-128

· Representation of the People Act 1983 s.75, 106, 109-110 & 115

· Restriction of Offensive Weapons Act 1959 (as amended) s.1

· Restriction on Agreements (Estate Agents) Order 1970

· Road Traffic Act 1988 s.135

· Road Traffic Regulation Act 1984 s.35

· Sale and Supply of Goods to Consumers Regulations 2002

· Sale of Goods Act 1979 (as amended)

· Seeds (National List of Varieties) Regulations 2001

· Sex Discrimination Acts 1975 and 1986

· Solicitors Act 1974 s.21

· Specified Sugar Products Regulations 1976 (as amended)

· Spreadable Fats (Marketing Standards) (England) Regulations 1999

· Stop Now Orders (EC Directive) Regulations 2001 (as amended)

· Sunday Entertainments Act 1932

· Sunday Observance Act 1780

· Sunday Theatre Act 1972 s.1

· Sunday Trading Act 1994

· Supply of Goods and Services Act 1982 (as amended)
· Supply of Extended Warranties on Domestic Electrical Goods Order 2005
· Supply of New Cars Order 2002 s.3

· Surrogacy Arrangements Act 1985 s.3

· Tattooing of Minors Act 1969

· Telecommunications Act 1984 s.29 & 86-87

· Telecommunication Apparatus (Advertisements) Order 1985 (as amended)

· Telecommunications (Data Protection and Privacy) Regulations 1999

· Terrorism Act 2000 s.12 & 15

· Textile Products (Indications of Fibre Content) Regulations 1986

· Theft Acts 1968 and 1978

· Timeshare Act 1992

· Timeshare Regulations 1997

· Tobacco Advertising and Promotion Act 2002

· Tobacco Products Regulations 2001

· Town and Country Planning Act 1990 s.220-224

· Town and Country Planning Act (Control of Advertisements) Regulations 1992 (as amended)

· Trade Descriptions Act 1968 s.1 and 12-14

· Trade Descriptions (Sealskin Goods) (Information) Order 1980

· Trade Marks Act 1994

· Trade Union and Labour Relations (Consolidation) Act 1992 s.137

· Trading Schemes Act 1996

· Trading Schemes Regulations 1997

· Trading Stamps Act 1964

· Unfair Contract Terms Act 1977

· Unfair Terms in Consumer Contracts Regulations 1994

· Unsolicited Goods and Services Act 1971 as amended s.4

· Unsolicited Goods and Services Act 1971 (Electronic Communications) Order 2001

· Veterinary Surgeons Act 1966 s.19-20

· Video Recording Act 1984

· Weights and Measures Act 1985

· Wildlife and Countryside Act 1981 s.6

· Wireless Telegraphy Act 1949

� Clear v Smith [1981] 1 WLR 399, Barras v Reeve [1981] 1 WLR 408, R v Lord Kylsant [1932] 1 KB 442, Re Bayer’s Products Ltd’s Application [1947] 2 All ER 188, Sybron Corp. v Rochem Ltd. [1984] Ch.112.


� From Giles Crown, Advertising Law and Regulation, Butterworths, London, 1998, page 4.


� See The Competition Commission Northern Ireland PCA Banking Market Investigation Order 2008


� See Clearcast Notes of Guidance, available at http://www.clearcast.co.uk/clearcast/notes_of_guidance/5.+Misleading+Advertising.htm.


� See � HYPERLINK "http://www.tech.co.uk/computing/upgrades-and-peripherals/printers-and-scanners/printers-and-multifunction/news/dell-rapped-for-printer-cable-omission-in-ads?articleid=1657071680" ��http://www.tech.co.uk/computing/upgrades-and-peripherals/printers-and-scanners/printers-and-multifunction/news/dell-rapped-for-printer-cable-omission-in-ads?articleid=1657071680� of 5 July 2007.


� From Giles Crown, Advertising Law and Regulation, Butterworths, London, 1998, page 41.


� In addition, the prohibition on business to business misleading indications in the regulations implementing the Misleading and Comparative Advertising Directive will also be an offence of strict liability.


�  Unlike in other Member States where criminal sanctions have not been imposed.
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